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This Issue 


To open the 1952 volume of the Wisconsin Law Review, your 
editors present what they believe is a balanced selection of articles. 
The busy practitioner, who depends on the Review to keep him up 
to date on the significant changes in the law, will find articles and 
comments that are as useful as they are interesting. For our readers 
who use the Review as a source of thoughtful discussion on the growth 
of the law, we have articles which are equally stimulating, though 
of less immediate practical application. 

In our opening article, Professor George Young, a former prac- 
ticing attorney and presently a member of the Law School faculty, 
examines the new Wisconsin Corporation Code. Our Wisconsin 
readers are already aware of the new Code, which will be Chapter 
180 of the 1951 Statutes, but we suspect that few attorneys in the 
state have had the opportunity to make a careful examination of 
its provisions. A member of the committee that drafted the Code, 
Professor Young outlines the changes envisioned by it and presents 
an excellent discussion of-its practical applications. 

Another article that we believe will be well-thumbed, deals with 
the taxation of joint and common interests in property. Professor 
Erwin Nemmers, of Marquette University, has carefully analyzed 
the maze of confusing and sometimes conflicting state and federal 
tax rules applying to such interests. This discussion will be a wel- 
come guide to this almost daily problem. We particularly recommend 
that you make use of the table Professor Nemmers has prepared, 
printed on pages 100-101. 

In recent years we have seen in Wisconsin increasing controversy 
over questions of constitutional interpretation. Such issues as ap- 
portionment, salary increases for state officials while they are hold- 
ing office and public transportation of parochial school pupils, have 
received great attention in the legislature and the press. The other 
two articles of this issue examine the background of such controver- 
sies. Professor Ray A. Brown, of the Wisconsin law faculty, discusses 
the general background of constitutional issues in his second article 
on the making of the Wisconsin Constitution. This article completes 
a series begun in the 1949 volume where Professor Brown examined 
the convention of 1846. The convention of 1848, which drafted the 
constitution that led to Wisconsin’s statehood, is the subject mat- 
ter of the present article. 

Mr. William Boyer deals with one controversial constitutional 
issue—public transportation for parochial school students. Without 
taking sides, Mr. Boyer outlines the history and present legal status 
of such transportation in an article originally written for the Gov- 
ernor’s Commission on Human Rights. Your editors believe that 
his article will be of great aid in clarifying the legal aspects of the 


controversy. 











Some Comments on the New Wisconsin 
Business Corporation Law 


GEoRGE Younc* 


Chapter 731 of the Laws of 1951, the new Chapter 180 of our stat- 
utes, does not apply to all Wisconsin stock corporations until after 
June 30, 1953, hence an accurate appraisal of the usefulness and ef- 
fectiveness of its provisions can only be made after the businessmen 
and lawyers of the state have lived and operated under it for a time.’ 
No doubt experience with the new law will dictate some substantial 
changes in it before its overall effective date. Nevertheless, some 
comment at this time may not be premature, especially in view of 
the provisions permitting both existing and newly organized corpora- 
tions to elect to become subject to new Chapter 180 of the statutes 
before July 1, 1953. The new law by its terms is immediately applica- 
ble to foreign corporations. Existing corporations are not subject to 
the new code until July 1, 1953, but may elect to become subject to 
it before then by filing and recording a certified resolution declaring 
that such election was voted by the proportion of shares required to 
amend the articles. New corporations organized before July 1, 1953, 
may be formed under either the old iaw or the new and, if formed 
under the old law, may also elect to become subject to the code be- 
fore July 1, 1953, when it automatically applies to all corporations. 

No effort will be made here to dissect, paraphrase, and comment 
on each provision of the new law section by section. Most of the new 
code’s provisions are, as they should be, self-explanatory. The aim 
is not an exhaustive analysis, but merely to hit some of the high 
spots, point out some of the major innovations and improvements 
and, possibly, some of the potentially troublesome areas. 





* Professor of Law, University of Wisconsin, former practicing ae eae 
member of the Wisconsin State Bar Association Special Committee on Corpo- 
ration Law. 

The author states: “Probably someone less closely connected with the prepa- 
ration of the new corporation code than the author would be in.a better position 
to review it. When you have been in the trees for a long time, it is often hard 
to see the forest.” 

1 The postponement of the date when the law is to apply to all corporations 
was designed to serve two purposes: First, to afford the lawyers and businessmen 
a period in which to acquaint themselves with the new act. Second, to enable 
the legislature and others interested to eliminate any serious defects that might 
appear after there has been some experience with it. 
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In GENERAL 


The most significant feature of the new corporation code is, of 
course, that it is a code as contrasted with the conglomeration of 
statutes under which Wisconsin’s lawyers have previously labored. 
Today’s corporation is a substantially different, more complicated 
animal than that which confronted the lawmakers in the revision of 
1898. Since then well over 100 amendments have been added to our 
corporation laws as the legislature attempted to cope piece-meal with 
each new problem as it arose. This process had resulted in patches 
being applied to patches. Further amendments would have only 
added to the confusion. The need for a thoroughgoing revision was 
obvious. It is difficult for anyone who has seriously contemplated the 
problem to quarrel with the approach of the committee responsible 
for the present revision, i.e. to start fresh and build anew. No other 
means of reaching the ultimate goal, a comprehensive and coordi- 
nated code, seemed possible. 

The basis for the new law is the Model Business Corporation Act 
prepared by the Committee on Business Corporations of the Ameri- 
can Bar Association.? The September 18, 1950 draft is the product of 
over ten years work by the A.B.A. committee. Many of the provi- 
sions of Chapter 180 are taken verbatim from the Model Act. In ad- 
dition, the style, organization of subject matter, sectioning and para- 
graphing of the new law follow, in a large measure, the pattern of the 
Model Act. 

The organization and grouping of the various sections of the new 
code were given careful attention, with a view toward providing a 
logical and uniform arrangement so as to facilitate both reading and 
understanding. Sections 180.01 to 180.43 contain substantive pro- 
visions of general application covering such topics as definitions, 
purposes, powers, name, registered office and registered agent, shares 
and shareholders, by-laws, directors, officers, meetings, and books 
and records. Sections 180.44 to 180.787 set forth the procedures for 
incorporation and amendment, change of capitalization, merger and 
consolidation, sale of assets, voluntary and involuntary dissolution, 
receiverships and liquidation. The next three sections, 180.791, 
180.793 and 180.795, cover reports of domestic corporations. These 





* The instructions which the legislature gave to the drafting committee were 
to review, codify and modernize, paying particular attention to the Model Act. 

*See Volume VI, No. 1 of the Business Lawyer for November, 1950, issued 
by the Corporation, Banking and Business Law Section of the American Bar 
Association. The A.B.A. Model Act and the committee report on it are printed 
there. The Wisconsin committee held 39 sessions totalling over 217 hours with 
an average attendance of 9 members. 
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are followed by the sections dealing with foreign corporations, 180.801 
to 180.849. The remaining sections cover the procedure for filing and 
recording documents, fees, penalties, and such other miscellaneous 
matters. The internal structure of the new code should provide a wel- 
come change from the somewhat haphazard arrangement of the old 
law. 

A cursory inspection of the new law might easily lead to the con- 
clusion that it represents a complete and radical departure from the 
old statutes. So far as style and form are concerned, this is true, but 
it is only partly true as regards substance. The language of the new 
law is, of course, substantially different from that of the old. A real 
effort was made to state the law in terminology that is concise, con- 
sistent, plain and precise. However, many, if not most, of the basic 
concepts underlying the old law have been re-phrased and retained 
in the new code. Occasionally, one of the old sections which has worked 
well has been transplanted without change. Some of the provi- 
sions of the old law were abandoned as outmoded and obsolete or un- 
duly burdensome. For example, only a few corporate documents are 
now required to be verified and acknowledged. 

The second section of the code contains fourteen definitions. Nine 
of these are inserted for the same reason that defined terms are used 
in most codes, 7.e., to assure precision and consistency of meaning and 
eliminate the necessity of repeatedly defining frequently used words 
and phrases. The other five, definitions of “net assets,’ “stated cap- 
ital,’ “surplus,” “earned surplus’ and “capital surplus,” serve a 
broader purpose. These terms are of as much significance to the cor- 
poration accountants as they are to the corporation lawyers, and the 
often disparate meanings which the two groups have attached to 
these terms in the past has been the source of much confusion. For 
some inexplicable reason it has only recently come to be generally 
understood and recognized that the science of accounting and cor- 
poration law are inextricably interwoven. Traditionally, the corpora- 
tion laws have been passed by and for the guidance of the lawyers. 
They have served to guide the lawyers fairly well, but they have 
been of very little aid to the accountants. It has been customary to 
restrict the payment of dividends to payments out of “surplus,’’ or 
“earned surplus” or some other kind of surplus without specifying 
precisely what is meant. Surplus of any kind is determined as the 
result of accounting procedures; it can be increased or decreased or 
kept constant by manipulating the method in which the books are 
kept. A slight change in the depreciation rate or the charges to re- 
serves can easily change a profit to a loss and vice versa. The result 
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has been that the legal standards as set forth in the statutes, in many 
instances, only purport to regulate corporate affairs. The real stand- 
ards, the actual determinations of whether dividends are permis- 
sible or not, have been made by the accountants, and they have worked 
them out with a minimum of guidance from the law. The fact that 
at present matters are no more confused than they are is a tribute 
to the accounting profession. 

If we are going to phrase our laws in accounting terminology, the 
least we can do is tell the accountants precisely what we mean when 
we use their language and not wait until a lawsuit has been started 
to discover that when the lawyer uses the word “capital’”’ he means 
someting slightly different from what is meant by the accountant or 
businessman when he uses that term. The definition of these account- 
ing terms in the new law, when coupled with other code provisions 
such as those regulating dividend distributions, increases and de- 
creases in stated capital and the elimination of deficits, is, at the 
least, a long step in the right direction. All groups who have a hand 
in the direction of corporate affairs should now be able to meet on 
common ground. 


PuRCHASE OF TREASURY SHARES AND OTHER 
DIsTRIBUTIONS TO SHAREHOLDERS 


Section 180.05 specifies the conditions under which a corporation 
may purchase treasury shares. This section has no counterpart in the 
old statutes and probably affords the creditors of a corporation sub- 
stantially as much protection as is given them under the existing Wis- 
consin case law.‘ It at least has the virtue of dispelling the uncer- 
tainty and confusion which seems to surround this subject. 

In essence, the section empowers a corporation to purchase its own 
shares upon the affirmative vote or written consent of two-thirds of 
the class of shares to be purchased, and equal or prior classes. This 
is subject only to the limitations that the purchase will not render 
the corporation insolvent, or reduce the net assets below the amount 
payable on voluntary liquidation to preference shareholders if any. 
Shares may be reacquired without the vote or consent of the share- 
holders if purchased out of earned surplus when all cumulative pre- 
ferred dividends are paid, or if purchased to eliminate fractional 
shares, compromise a debt to the corporation, or buy out a dis- 
senting shareholder on merger or consolidation. 

The author was in the minority on the drafting committee as re- 
gards this section and perhaps should refrain from comment on it. 





“ Marvin v. Anderson, 111 Wis. 387, 87 N.W. 226 (1901). 
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The section in effect permits the corporation to withdraw its assets 
from the risk of the business and return them to the stockholders 
under the guise of purchasing its own stock so long as there is enough 
left when the process is complete to pay the creditors and any remain- 
ing shares which have a preference on liquidation. The old-fashioned 
idea was that when a group of investors pooled their contributions to 
do business in the corporate form with the privilege of limited lia- 
bility, the contributions which they initially put at the risk of the 
business when they purchased their stock were to remain in the busi- 
ness and subject to the risk of the business until it ceased and was 
liquidated, or, at the very least, partially liquidated. Thus, those who 
had dealings with the corporation, 7.e., its creditors, could be assured 
that the corporate entity maintained a fund which would act as a 
cushion in case of financial difficulty and on which they could rely as 
a substitute for the personal and unlimited liability of the unincorpo- 
rated businessman. Section 180.05 of the new code permits practically 
the complete distribution of the capital cushion by means of cash 
payments to shareholders for the purchase of stock. Paradoxically, 
section 180.38 restricts cash payments by way of ordinary dividends 
to payments from earned and unreserved surplus. 

It is difficult to understand why the new law in dealing with the 
distribution of corporate assets to the shareholders under the label 
“dividends’’ should adopt the strict requirement that any such dis- 
tribution must be made out of unreserved earned surplus, whereas 
in regulating the distribution of assets made in the process of reacquir- 
ing shares the only limits imposed are insolvency plus. the liquidation 
preferences of priority classes, if any. So far as the creditor is con- 
cerned, the net result of the payment of a dividend or the purchase 
of treasury stock is the same; the corporation has parted in each case 
with tangible assets which might be used to satisfy his claim. The 
only difference is that in one case the corporation has received in re- 
turn a share of its own stock, a bloodless turnip to the corporate cred- 
itors.5 The section, of course, requires that stock purchases out of cap- 
ital be made only after a two-thirds vote of the shareholders but that 
restriction does not offer much comfort to the creditors. The section 
is most apt to be used when financial trouble is on the horizon and 
then it will obviously be to the shareholders’ interest to vote to have 
the corporation buy them out. 





5 The Model Act provision, section 5, is much more stringent. It restricts the 
acquisition of treasury shares to _——- from earned surplus, or, with a two- 
thirds vote of the shareholders, from capital surplus, except for the purpose of 
eliminating fractional shares, compromising debts, etc. Even the Model Act 
provision, it will be noted, permits the directors to "play favorites in purchasing 
shares if they so desire. 
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If this process of the return of capital contributions to the share- 
holders takes place on liquidation, no one can complain. The corpora- 
tion, by definition, is quitting business and there will be no future 
creditors to trust it on the strength of its capital cushion. The dan- 
gerous part of section 180.05 is that it allows the corporation to reduce 
and return its capital without announcing that any such process is 
taking place. 

There is an in between situation where the corporation has dropped 
one line of its business, or sold one of its plants, or has some other 
legitimate reason for wishing to cut down, reduce its capital and re- 
turn a part of it to the shareholders. Under the old law this problem 
was handled by reducing the capital, by an amendment to the ar- 
ticles if par value stock were involved, or, possibly by resolution of 
the directors, in the case of no-par stock, and then paying a dividend 
out of the reduction surplus thus created. The limitation was, in the 
case of a surplus created by amendment, that the existing debts of 
the corporation be first paid.® 

The new code does not permit the payment of ordinary dividends 
out of a surplus created by reducing either the par value of par value 
stock or the capital applicable to no-par stock. Therefore, in order to 
provide some machinery for the return of excess capital by the cor- 
poration which legitimately desires to curtail its operations, section 
180.39 was designed. This section headed ‘Distributions in Partial 
Liquidation” in effect authorizes a corporation to pay a dividend in 
partial liquidation out of stated capital or capital surplus, subject to 
limitations which parallel those imposed on stock purchases by sec- 
tion 180.05. This is consistent. 

Section 180.39 is subject to some of the same criticism as 180.05. 
However, section 180.39 is at least precisely what it purports to be, 
a regulation of distributions in partial liquidation, which are required 
to be identified as such. Thus, at least, there is notice given of what 
is taking place. It might be argued that the limitations on any such 
distribution might be better phrased in terms of the bona fides of the 
liquidation, rather than in terms of the amount of assets left in the 
corporation when the distribution is completed. In any event, there 
does not seem to be much reason for both sections 180.05 and 180.39 
in one code. 

There is danger too that section 180.39 may be used to draw almost 
all of the teeth from section 180.40 which imposes liability on the 
directors for the declaration of dividends or other distribution of as- 
sets contrary to the restrictions of the new law or the articles. If the 





® Wis. Srar. §§ 182.19, 182.14 (1949). 
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directors choose to make a distribution from capital or some source 
other than unreserved earned surplus, they should, to be on the safe 
side, label it as a dividend in partial liquidation; but even if they 
neglect to apply the proper label and carelessly call it an ordinary 
dividend, there is still a distinct possibility that they may avoid lia- 
bility on the ground that the distribution is not contrary to the pro- 
visions of the code, but is merely mislabeled. There may be sound 
reasons for making the propriety or impropriety of distributing cor- 
porate assets depend upon the name given to the process under which 
it is conducted, but if so, they are hard to perceive. 

The payment of ordinary dividends is regulated by section 180.38. 
Noncumulative dividends in cash or property may be paid only out 
of unreserved earned surplus. However, the so-called wasting asset 
corporations may, if the articles so provide, pay cash dividends out 
of depletion reserves created out of earned surplus, but the source 
of such dividends must be identified. There seems to be no valid rea- 
son for this anomaly borrowed from the income tax law, but it will 
probably not apply to many Wisconsin corporations. Accrued cum- 
ulative dividends on preferred shares may be paid out of capital sur- 
plus if no earned surplus is available; again notice should be given of 
the source of such dividends. Stock dividends may, of course, be paid 
out of any surplus if the appropriate amount is transferred from sur- 
plus to stated capital. 


SURPLUS AND STATED CAPITAL 


Section 180.61 sets forth “Special Provisions Relating to Surplus 
and Reserves.’”’ The first subsection specifies that any surplus creat- 
ed by a reduction of stated capital shall be capital surplus, and when 
created by cancellation, reacquisition or redemption of shares at a dis- 
count, the surplus created shall not exceed the amount of the dis- 
count. The second subsection provides for increasing capital surplus 
by transfers from earned surplus. The third provides for the elimina- 
tion of a deficit from capital surplus after earned surplus is exhausted. 
Subsection four provides for the creation and abolition of reserves 
from earned surplus. 

All of these provisions, limitations, restrictions and regulations 
concerning dividend distributions, creation of reserves and the reac- 
quisition of shares, phrased as they are in terms of surplus of one kind 
or another revolve around the concept or theory of stated capital, 
since “‘surplus”’ is itself defined as the excess of the corporation’s net 
assets over its stated capital. Stated capital is defined in section 
180.03 (10); the manner in which it is initially determined is set forth 
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in section 180.16 and provision is made there for increasing it from 
time to time by transfers from surplus. Stated capital may be re- 
duced by an amendment to the articles or by a resolution of the di- 
rectors approved by a majority of the shareholders as provided in sec- 
tion 180.60. The limit beyond which stated capital may not be reduced 
is set at an amount equal to the amount payable on all issued shares 
bearing a preferential right on liquidation, plus the par value of all 
issued par value shares which do not have any liquidation prefer- 
ence. This amounts to saying that reductions in stated capital are 
primarily limited to changes of the capital applicable to no-par stock. 

The term “stated capital’’ is new to the Wisconsin law, but the con- 
cept is not. Initially, stated capital is determined under the new act 
by adding the par value of all issued par value shares and the per- 
centage of the consideration received for shares without par value 
which is allocated to stated capital. Upon issuance, the code provides 
that not less than 75% of the consideration received for no-par shares 
shall be applicable to capital. The amount thus determined has always 
been relevant for the purpose of determining surplus and paying 
dividends under our law, but we never had a definite term for it be- 
fore. Some of us called it “legal capital,’’ some, “stock capital,’’ or, 
“share capital’ and some just “capital.’’ When the corporate assets 
did not exceed the debts by this amount, we spoke of a “capital 
impairment.’’ 

Stated capital under the new code is substantially the equivalent 
of what the old law referred to in section 182.14 as the “capital ap- 
plicable to such shares,’’ and in section 182.19 as the “capital appli- 
cable to its outstanding stock.’’ The only difference is that the new 
defined term eliminates all doubt as to what is meant. Increases and 
reductions in “stated’’ capital could be made under the old law just 
about as they are made under the code. Changes in par value shares 
require an amendment to the articles. Changes involving no-par 
shares may be made with less formality under both laws, but the new 
code contains some restrictions on the indiscriminate tampering with 
no-par shares which were not in the old law. Now 75¢ of each $1.00 
of consideration received for no-par stock must be allocated to cap- 
ital. Under old section 182.14, the directors or organizers might, if 
they were given authority in the articles and so desired, allocate 1¢ 
of each $1.00 to capital and the rest to surplus. They could also, pur- 
suant to authority in the articles, change the capital applicable to 
no-par shares and thereby transfer 99¢ out of each $1.00 received for 
no-par shares from capital to surplus, and, the next day, distribute 
the resulting surplus in dividends. 
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The new code permits the same reduction in stated capital in the 
case of no-par shares, but now it can only be done with the approval 
of the shareholders. Moreover, the resulting surplus is not available 
for dividends under the new law, although it may be used to purchase 
treasury shares or to make distributions in partial liquidations. 

There is nothing radical or revolutionary in these provisions of 
the new law. When we are accustomed to them, they should serve 
to eradicate much of the misunderstanding that now results from 
the lack of a common and uniform language for use by businessmen, 
accountants, lawyers and judges. 


PROCEDURE AND PRACTICE 


The procedural steps prescribed by the new code do not present 
a radical departure from those of the old law. Most of the basic fea- 
tures of the mechanics of incorporation, amendment, merger and con- 
solidation, receivership and liquidation that were in the old law will 
be found in the new, albeit rephrased, rearranged and simplified. A 
few innovations and improvements deserve special comment. 

One of the most useful sections in the entire code from the practi- 
tioner’s standpoint should be 180.86, which provides a uniform pro- 
cedure for the filing and recording of all corporate documents. The 
new act calls for the preparation of duplicate originals (more if record- 
ing will be required in more than one county). In addition, the section 
specifies the time when the various documents are to be effective, 
t.e., when left for recording with required fees paid. 

The new act in section 180.44 permits incorporation by one incor- 
porator. The old law required three incorporators, but contained no 
prohibition against a corporation with only one shareholder. There 
seemed to be no valid reason for requiring more than one incorpora- 
tor, especially in view of the use of ‘“dummy’”’ incorporators. 

Prospective incorporators may now for a fee of $5.00 reserve the 
exclusive right to a corporate name for a 60 day period under section 
180.08. This convenience should be much appreciated. 

Sections 180.09 through 180.11 deal with the designation and main- 
tenance of a registered corporation office and a registered agent for 
service of process. These sections should put an end to all uncertainty 
under the old law as to where and what was the “principal office’”’ 
and eliminate the difficulties in tracking down offices formerly en- 
countered in the service of process. 

Sections 180.751 through 180.767 set forth a concise and complete 
procedure for voluntary dissolution, initiated either by the unanimous 
written consent of the shareholders or by a two-thirds vote. No time 
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limit is prescribed for winding up such as the three-year period set by 
old section 181.02, thus avoiding any difficulty over the status of titles 
and pending actions.’ The new code also sets up the mechanics for 
the revocation of voluntary dissolution proceedings and the resump- 
tion of business. This feature is new, but there seems to be no reason 
why it should not be permitted. 

Involuntary dissolution pursuant to action commenced by the at- 
torney general is governed by section 180.769. This section assembles 
in one place the grounds for involuntary dissolution which were for- 
merly scattered throughout the statutes and prescribes a uniform pro- 
cedure for the commencement of the action. Leave of court, as a pre- 
requisite, is no longer required. The new section provides that the 
action shall abate if the corporation cures the defaults complained of 
prior to the entry of the decree of dissolution, except for those actions 
brought for fraud in procuring the charter or abuse of the corporate 
privileges. 

Sections 180.771 through 180.787 establish a uniform procedure for 
handling the appointment of receivers and for involuntary liquida- 
tions in the state courts, whether the action is commenced by a share- 
holder, a creditor or the attorney general. The old statutes contained 
no coordinated provisions for the liquidation of corporations. Credi- 
tors’ actions were provided for in Chapter 128. If liquidation was 
sought in dissolution or annulment proceedings, the appropriate pro- 
visions were in Chapter 286. There were no specific provisions for 
liquidation by an action brought by a stockholder. As a result, ju- 
risdiction was doubtful and procedures uncertain.* 

The new act places the jurisdiction for all liquidation actions in the 
circuit court of the county where the corporation has its principal 
place of business or registered office. A shareholder may now bring 
an action for liquidation by showing that the management is dead- 
locked and injury is threatened or by showing waste or illegal or 
fraudulent activity of the directors. Provision is made for filing claims 
in the liquidation proceedings and for discontinuance when the cause 
for liquidation no longer exists. If a creditor or shareholder who is 
entitled to a distributive share on liquidation cannot be found, the 
code provides for the deposit of his share with the state treasurer. 

The old law, in section 181.02, provided that a corporation should 





7 See: State ex rel. Pabst v. Circuit Court for Milwaukee County, 184 Wis. 
301, 199 N.W. 213 (1924); West Milwaukee v. Bergstrom Mfg. Co., 242 Wis. 
137, 7 N.W.2d 587 (1943); Drzewiecki v. Stempowski, 232 Wis. 447, 287 N.W. 
747 (1939); Savin v. McNeill, 244 Wis. 552, 13 N.W.2d 82 (1944). 

8 See: Industrial Commission y. Sanitary Baking Co., 242 Wis. 115, 7 N.W.2d 


603 (1943). 
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continue in existence for three years after dissolution for the purpose 
of settling its affairs. However, under that provision, although no 
claim against the corporation could be asserted after the three-year 
period, liability continued in the shareholders who received the as- 
sets on dissolution until the claimant’s cause of action was barred.°® 
The new act abandons this method of handling the problem of the 
survival of causes of action and provides instead that, while the dis- 
solution of a corporation shall not destroy any remedy available 
either to or against the corporation, suit must be started on the claim 
within two years. The limitation, thus, is not on the corporation’s 
existence; but on the cause of action. The objective of liquidation pro- 
ceedings should be the orderly and final distribution of the corporate 
assets with reasonable promptness; the two-year period should be 
adequate. 

Section 180.55 which provides for the filing and recording of re- 
stated articles of incorporation will in time be a boon to the lawyers 
and others seeking information about Wisconsin corporations. Re- 
stated articles are simply the original articles and all amendments 
put into one document, in short, the articles as amended. When ex- 
ecuted and filed, restated articles supersede the original articles and 
amendments. 

Sections 180.62 through 180.69, which deal with the procedure for 
merger and consolidation, follow closely the provisions of old sec- 
tion 181.06 which was adopted by the 1947 legislature and furnished 
a simple and satisfactory guide. There are some minor changes in 
phraseology, but few in substance. 


FOREIGN CORPORATIONS 


The new code’s provisions in regard to foreign corporations will 
be found in sections 180.801 through 180.849. These provisions par- 
allel the appropriate equivalent code provisions for domestic cor- 
porations and are, for the most part, similar in substance to the pro- 
visions of Chapter 226, most of which will now be supplanted. One 
new feature appears in section 180.801(3) which lists a number of 
activities such as holding meetings, maintaining bank accounts, so- 
liciting orders by mail, etc., which may be carried on by a foreign cor- 
poration in this state, but do not constitute transacting business here. 
It is expressly stated that the list of activities is not intended to be 
exclusive, but it should serve to set at rest some previously question- 
able points. 





acu” West Milwaukee v. Bergstrom Mfg. Co., 242 Wis. 187, 7 N.W.2d 587 
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The extreme harshness of the penalty which old section 226.09(2) 
imposed upon a foreign corporation which transacted business in Wis- 
consin without a license, 7.e., its contracts were void on the corpora- 
tion’s behalf and enforceable against it, has been mitigated by sec- 
tion 180.847. Under the new provision the foreign corporation which 
transacts business in Wisconsin without a certificate is not permitted 
to bring or defend an action in our courts until it has obtained a cer- 
tificate, but the failure to obtain a certificate of authority does not im- 
pair the validity of the corporation’s contracts. Subsection (3) of 
180.847 is based on the theory that the only party really damaged by 
a foreign corporation’s failure to obtain a required certificate is the 
state which has lost its fees. Accordingly, the penalty provided is 
liability for the fees which would have been paid if a certificate had 
been obtained plus an additional 50% of the fee. 

In order to protect residents of the state who may have dealings 
with unlicensed foreign corporations, subsection (4) of 180.847 pro- 
vides that any foreign corporation transacting business here without 
a certificate of authority shall be deemed to have appointed the sec- 
retary of state as its agent for service of process. The theory of the 
section is the same as that underlying the statute for service of non- 
resident motorists. 


AMENDMENTS AND THE AMENDING POWER 


The right to amend the articles, as spelled out in new section 
180.50, seems to be as broad as that provided in old section 180.07(1) 
which permitted an amendment to provide anything which might 
originally have been provided in the articles. Therefore, under the 
doctrine that the applicable corporation statutes constitute a part of 
the shareholder’s contract with his corporation, those who hold stock 
in corporations organized under the new law will be given as much 
latitude for amendments as those who hold stock in corporations 
organized under the old law.'® Thus, so far as the exercise of the 
amending power by a two-thirds majority of the stockholders is con- 
cerned, there is little, if any, difference between the old law and the 
new, although the new act is much more specific. 

The discussion of amending power leads to a more fundamental 
question, t.e., whether the mandatory application of the new code 
as a whole to existing corporations is within the constitutional power 





10 See: Johnson v. Bradley Knitting Co., 228 Wis. 566, 280 N.W. 688 (1938); 
Milwaukee Sanitarium v. Lynch, 238 Wis. 628, cited as Milwaukee Sanitarium 
v. Swift, 300 N.W. 760 (1941). 
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reserved to the state to make amendments to corporate charters.” 
The power which the shareholders themselves have to make changes, 
pursuant to their agreement among themselves and with their cor- 
porations, is a different power from that which the state has reserved 
under the constitutional provision. Wisconsin has taken the po- 
sition, with the minority of other jurisdictions, that the power to 
amend reserved to the state extends only to such amendments as 
affect the relationship or contract between the state and the corpora- 
tion and does not include the power to alter the private contract be- 
tween the shareholders and the corporation, or the relationship among 
the shareholders as such."* There may, therefore, be room for some 
argument over whether the state has the power to force the provisions 
of the new law upon an existing corporation that does not choose to 
come under it of its own motion. The point is not wholly free from 
doubt, but it seems unlikely that the court will conclude that a com- 
plete corporation code, such as this, designed to fully cover and regu- 
late all aspects of corporate activity, is not a legitimate and proper 
area for legislative action by the state in its interest and within the 
scope of the power which it has reserved to itself to make changes in 
the bargains it makes with corporations. 


Some Buinp Spots ELIMINATED 


Sections 180.03 and 180.04 of the new law covering purposes and 
powers conform closely to the old law with one noteworthy exception, 
designed to settle all doubts, 7.e., corporations are now specifically 
given power to make donations for worthy causes. 

A minor but commendable provision of the new code is to be found 
in section 180.06 which codifies the defense of ultra vires. Modern 
decisions have taken most of the injustice out of the ulira vires de- 
fense, but it is still asserted or applied frequently enough to warrant 
the statutory provision. The code protects both the corporation and 
third parties from loss through ultra vires activity while permitting 
action by way of injunction by a stockholder or the attorney general 
where the contract is still executory. 

Another desirable feature is to be found in the provision in sec- 
tion 180.13 that subscriptions for shares in a corporation to be organ- 
ized shall be irrevocable for a period of six months, unless otherwise 





1 Wis. Const. Art. XI, § 1. 

12 See: Kenosha, Rockford & Rock Island R. R. v. Marsh, 17 Wis. 13 (1863); 
Attorney General v. Railroad Companies, 35 Wis. 425 (1874); Huber v. Martin, 
127 Wis. 412, 105 N.W. 1031 (1906). Luce, Legislative Amendment of Corpora- 
tion Statutes, The Wisconsin Problem, 30 Mara. L. Rev. 20 (1945). 
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provided in the subscription agreement. The majority of the courts, 
in the absence of a statutory provision have taken the view that a 
stock subscription was only an offer and could be withdrawn at any 
time before acceptance."* The corporation, of course, could not accept 
until it was formed which left the promoters of the incipient corpora- 
tion in a somewhat precarious position. The new provision will enable 
the organizers to rely on the subscriptions for a fixed period of time 
and permit them to lay their plans with some certainty. 

Sections 180.14 and 180.20 construed together remove all doubt as 
to the liability of shareholders on unpaid stock subscriptions. Section 
180.14 provides that par value shares may be issued for a considera- 
tion not less than the par value and no-par shares may be issued for 
the consideration fixed by the directors, or by the shareholders if the 
articles reserve that right to them. Section 180.20 provides that a sub- 
scriber who has not paid the full consideration is obligated to the 
corporation for the full value and until it is paid the shares may be 
declared void in an action by the corporation against the subscriber 
or a transferee, other than an innocent purchaser for value. 

Presumably, the case law in Wisconsin placed it in that minority 
group of states which had adopted a theory of liability of shareholders 
on unpaid or partially paid subscriptions that was similar to the li- 
ability imposed by these code provisions, 1. e., the obligation was based 
on the statute and could be enforced by the corporation, whether sol- 
vent or insolvent.’ However, there are decisions which indicated 
that we might follow either of the two other popular theories as to 
the nature of shareholder liability on unpaid subscriptions, viz. that 
the shareholder’s obligation is a part of a “trust fund’’ for the cor- 
poration’s creditors and can be enforced only by or on behalf of the 
creditors,"* or that the failure to pay full value is tantamount to a 
fraud against those creditors who have extended credit in reliance on 
the subscription being fully paid, and hence, the stockholder’s li- 
ability extends only to creditors who become such after the subscrip- 
tion.’* The old statute was susceptible to almost any construction.!” 
The new provisions probably do not work any substantial change in 
the law, but they at least settle all doubts. 





13 See: Rehbein v. Rahr, 109 Wis. 136, 85 N.W. 315 (1901). 

14 Whitewater Tile & Pressed Brick Mfg. Co. v. Baker, 142 Wis. 420, 125 
N.W. 984 (1910); Whitewater Tile & Pressed Brick Mfg. Co. v. Johnson, 171 
Wis. 82, 175 N.W. 786 (1920). 

8 Gogebic Investment Co. v. Iron Chief Mining Co., 78 Wis. 427, 47 N.W. 
726 (1891). 

6 Gager v. Paul, 111 Wis. 638, 87 N.W. 875 (1901). 

17 Wis. Star. § 182.06 (1949). 
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Sections 180.70 and 180.71 cover the sale, lease, exchange, or mort- 
gage of assets, either without or with a vote of the shareholders. If 
the sale or exchange is made in the regular course of business or is of 
less than substantially all of the property and assets of the corpora- 
tion, the authorization or consent of the shareholders is not required. 
Likewise, if the articles authorize the sale or exchange of all or part 
of the assets, no shareholder approval is needed. However, if the sale 
or exchange is of all, or substantially all, of the assets, or is not made 
in the regular course of business, formal authorization by two-thirds 
of the shareholders is required. The act sets forth a complete pro- 
cedure for submitting to the shareholders a proposal of sale for their 
approval and also provides that any dissenting shareholder may be 
paid the fair value of his shares by following the steps prescribed in 
section 180.72. 

DIRECTORS 


The provisions dealing with the directors, their election, class- 
ification, and for the appointment of committees and scheduling of 
meetings conform closely to present Wisconsin practice and afford as 
much flexibility as could be desired. Section 180.31, which authorizes 
a majority of the board to establish, without regard to personal in- 
terest, reasonable compensation for all directors, for services as direc- 
tors or officers was added to cope with the peculiar problem presented 
by Stoiber v. Miller Brewing Co.'* The word “reasonable’’ should be 
an adequate safeguard against an overgenerous appraisal by the direc- 
tors of the value of their own services. Specific provision is made by 
section 180.37 for waiver of notice of directors’ meetings and it is pro- 
vided that attendance constitutes a waiver. In addition, informal 
action may be taken without any meeting under section 180.91 by 
either directors or shareholders upon the unanimous written consent 
of all entitled to vote upon the subject of the action taken. Permit- 
ting corporate action based solely upon written assent, of course, sac- 
rifices whatever wisdom there may be in requiring that decisions be 
made only after face to face discussion, but the advantage of flexibil- 
ity probably outweighs any disadvantage. In any event, we all know 
that in fact many corporate meetings are held without the requisite 
formalities and the waivers and minutes are later prepared ex post 
facto to show compliance with the law. Such subterfuges should no 
longer be excusable under the new provision. 

Directors’ liability is governed by section 180.40. In summary, 
the directors’ liability runs to the corporation and is imposed upon 





18 257 Wis. 13, 42 N.W.2d 144 (1950). 
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those who vote for or assent to: the illegal declaration of dividends, 
the purchase of treasury shares contrary to the provisions of the 
statutes or the articles, the distribution of assets upon liquidation 
without making adequate provision for debts, or doing business be- 
fore the minimum consideration for shares has been received. The 
liability is measured by the extent to which the dividend or share pur- 
chase is illegal, or by the amount of the assets wrongfully distributed 
or the amount of consideration for shares which is unpaid when bus- 
iness is commenced. The liability is joint and several, but a right of 
contribution is provided and reliance in good faith upon the corpora- 
tion’s financial statements avoids liability. 


SHAREHOLDERS 


The rights and liabilities of shareholders under the new law are, by 
and large, about as they were before. The code (section 180.43) pre- 
serves to the shareholders their traditional right to inspect the cor- 
porate books and records and the list of the shareholders, but the de- 
mand for inspection must be made by one who has been a shareholder 
for six months or who holds 5% of the outstanding stock. 

Shareholders are given the power to control the by-laws under 
section 180.22 which authorizes both the shareholders and the di- 
rectors to adopt by-laws. By-laws adopted by the shareholders may 
not be amended or repealed by the directors unless they are author- 
ized to do so by the articles, however, any by-law adopted by the 
directors is subject to amendment or repeal by the shareholders. These 
provisions eliminate a blind spot in the former law. 

Under section 180.52, if the rights, preferences or relative status of 
any class of stock would be affected by a proposed amendment, that 
class of stock is given the right to vote as a class on that amendment, 
whether or not that class is entitled to vote under the articles. All 
shares are also entitled to vote on a merger and consolidation regard- 
less of any provision in the articles as to voting rights.’® Other- 
wise, voting rights of any class of shares may be limited or denied 
in the articles pursuant to section 180.25. 

Section 180.27, specifically sanctions voting trusts for a period of 
20 years, thus removing all doubt as to the validity of this device in 
Wisconsin. The 20-year period seems an unduly long time for the sep- 
aration of the ownership of stock from the voting privilege.?° Vot- 
ing trusts, of course, are susceptible to many legitimate uses and 
about as many abuses. If control is maintained by this device against 





19 Wis. Strat. § 180.64 (1951). 
2° The Model Act, section 32, authorizes voting trusts for a period of ten years. 
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the wishes of the shareholder, 20 years seems to be an unnecessarily 
lengthy period to give him to repent his bargain. It should be not- 
ed that under section 180.25(3) proxies must be renewed to be valid 
after 11 months, unless otherwise provided in the proxy. 

Under section 180.40 (5) (a) a director is entitled to contribution 
from shareholders who knowingly have received an illegal dividend 
or other improper distribution of assets in proportion to the amounts 
received. Section 180.40 (5) (b) requires shareholders to disgorge and 
return to the corporation any amount received by way of dividends 
or other distribution of assets in excess of the amount which could 
properly be paid. 

Subsection (6) of 180.40 preserves the peculiar provision in old 
section 182.23 imposing double liability upon the shareholders of all 
corporations, except railroads, for six months’ wage claims. 

The requirement in section 180.13(3) of the old law that 5% of 
the stock was needed for a shareholder’s derivative suit has been 
abandoned. This was not done out of any desire to encourage “strike”’ 
or nuisance suits, but because the method of handling this problem 
which has recently been worked out, primarily by the federal courts, 
appears preferable to any arbitrary limitation phrased in terms of a 
percentage of stock. The federal method, in essence, is to give the 
court power to control the dismissal of the stockholder’s derivative 
action and also to direct that any recovery be held for the benefit of 
the corporation or other stockholders similarly situated.2* This 
solution effectively deters the ‘‘shake-down”’ suit by eliminating the 
personal profit in any private settlement, but does not impose any 
arbitrary and often insurmountable obstacle to the honest claim. 

Subsection (7) of 180.40 was added to the law after the drafting 
committee had submitted its proposed bill to the legislature. This 
subsection, patterned after the New York provision, entitles the de- 
fendants to security for costs in any action brought in the right of a 
corporation by the holders of less than 3% of any class of stock. 
Admittedly, the problem is not one-sided, but it is somehow difficult 
to understand why it should be presumed that actions brought by 
corporate stockholders are apt to be prompted by malicious motives 
so that the defendants in such actions are entitled to protections not 
afforded others. It may be noted that the courts have already ex- 
perienced some difficulty with the New York statute.” 

21 Federal Rules of Civil Procedure, Rule 23. See: Cohen v: Beneficial Industrial 


Loan oath” 337 U.S. 541 (1949); Clarke v. Greenberg, 296 N.Y. 146, 71 N.E.2d 


443 (1947). 

32 See: Ames v. Voit, 97 F. Supp. 89 (S.D. N.Y. 1951); Fuller v. American 
Machine & Foundry Co., 97 F. Supp. 742 (S.D. N.Y. 1951); Schreiber v. Butte 
Copper & Zinc Co., 98 F. Supp. 106 (S.D. N.Y. 1951). 
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The whole concept of stockholder’s responsibility for the funda- 
mental policies of the corporate enterprise and the theory that the 
shareholders, as owners, should exercise some supervision over the 
activities of management seems to be constantly losing ground as 
management seeks more and more freedom on the plea that it is need- 
ed if the business is to function properly and efficiently. How long this 
process will be allowed to continue, and whether or not it will in the 
long run be good or bad for the private enterprise system, remains to 
be seen. The legal balancing process is never easy, and it is especially 
difficult in dealing with the modern corporation involving the in- 
creasingly divergent interests of the shareholders, management, cred- 
itors and the public. But progress is not impossible. Overall, the Wis- 
consin Business Corporation Law reflects a diligent, sincere and 
thoughtful effort to provide a carefully designed and complete frame- 
work for the formation and operation of today’s corporation. It 
should serve us well. 
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The Making of the Wisconsin Constitution 
Ray A. Brown* 


Part IIt 


Although the constitution of 1846 was decisively rejected by the 
people,' the desire for prompt admission to statehood was unabated, 
and it was hoped that a new constitution could be submitted and 
ratified in such time that the people of the state might vote in the 
forthcoming presidential election of 1848.2 Thus in response to an 
undoubted popular demand, Governor Dodge convened a special ses- 
sion of the territorial legislature on October 18, 1847. This session 
called for an election on the last Monday in November of delegates 
to a second constitutional convention to meet in the capitol at 
Madison on the third Wednesday in December to draft a new consti- 
tution and submit it to the people for ratification. 


I 
THE CONVENTION OF 1847-1848 


One of the claimed defects of the earlier convention was its un- 
wieldy size—one hundred twenty-four members—leading, as a prom- 
inent member of that convention stated, to confusion, excitement and 





* Professor of Law, University of Wisconsin. 

Throughout this article your author has referred to the changes made in the 
constitution, by amendment, since 1848. There has been no attempt to cite the 
reader to a particular book to which he may refer in order to examine the amend- 
ments or the resolutions and laws preceding the amendments. Little can be 
gained by citing the resolutions which initiated the amendments. Rather we 
refer our readers to 1950 Wisconsin Annotations, pages 1589 and following, for 
the text of the constitution as it stands today with the annotations which in- 
dicate the amendments, and pages 1615 and following, for the table of amend- 
ments, which indicates the resolutions, laws and popular vote which created them 
and their citations. 

¢ Part I of this study concerning the rejected constitution of 1846 will be 
found in 1949 Wis. L. Rev. 648. 

’ As previously pointed out the main outlines of the 1846 constitution were 
satisfactory. Its rejection was due to the controversial articles therein on banks 
and paper money, homestead exemptions, and the grant of separate property 
rights to married women. See 1949 Wis. L. Rev. 693; Madison Wisconsin Argus, 
XXIX Wis. Hist. Pust. 15; Southport Telegraph, XXIX Wis. Hist. Pus. 55; 
Remarks of Byron Kilbourn, XXIX Wis. Hist. Pus. 179. In the 1848 conven- 
tion constant reference was made to the 1846 constitution and to the approval 
or disapproval by the people of specific articles therein. When the two con- 
stitutions are laid side by side it will be found that many provisions in the two 
instruments are identical. 

2 See the ‘Message of Governor Dodge to the Territorial islature,””’ XXIX 
Wis. Hist. Pusu. 2. It was even suggested that the Territorial Legislature sub- 
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acrimony.* The new convention consisted of sixty-nine members, 
distributed among the several counties in proportion to their re- 
spective populations. Like its predecessor, the convention’s delegates 
stood for election on party lines,‘ but this time the great majority of 
Democrats in the earlier body—one hundred-three to twenty-one— 
was reduced to forty-three Democrats, twenty-five Whigs, and three 
independents. Although the second convention had only six members 
who had been delegates to the first convention, in many respects the 
former was quite similar to the first. It was predominantly a group of 
young Yankee farmers. Twelve members were under thirty years of 
age, thirty-two between thirty and forty, twenty-three between forty 
and fifty, and only two over fifty. Of the sixty-nine delegates all but 
eighteen were natives of New York or of New England.* Occupation- 
ally thirty-one, nearly fifty percent of the membership, were farmers, 
with the nineteen lawyers forming the second largest calling, but ex- 
ercising, as is their wont, an influence much greater than their pro- 
portional representation. Many of these pioneer members were men 
of education or of previous political experience. Fourteen were grad- 
uates or had attended eastern colleges, and twelve others had attend- 
ed so-called academies; not a common thing at the time. Thirteen had 
been members of legislative bodies in Wisconsin or elsewhere, ten 
had other governmental experience, and Charles Dunn, a prominent 
member of the convention had been the chief justice of the Territorial 
Supreme Court from its inception. 

The later careers of several members is an indication of the polit- 
ical genius present in the convention. Harvey and Lewis became gov- 
ernors of the state; Whiton and Orasmus Cole justices of the Supreme 
mit to the people for ratification the rejected 1846 constitution with the above 
mentioned controversial articles deleted, see Madison Wisconsin Argus, XXIX 
Wis. Hist. Pus. 15; that the new convention “be restricted to a revision merely 


of the late constitution; to an amendment of such portions only as were or are 
objectionable.” Southport Telegraph, XXIX Wis. Hist. Pusu. 55. 

41949 Wis. L. Rev. 661. 

‘ The Madison Wisconsin Argus decried the attempt to create a “Constitutional 
Party”: “Let Democrats take no part but to send good men and true to the 
next convention. They want a Democratic constitution, such as the old one, 
with proper modifications.”” The Southport Telegraph is to similar effect. XXIX 
Wis. Hist. Pus. 16, 57. 

5 Of the remainder, three were from New Jersey and Pennsylvania, two from 
Maryland and Virginia, two from Ohio, and four from Kentucky. Seven were 
— five Irish, one German, and one Norwegian. XXIX Wis. Hist. 

L. 931. 

_* The remaining members were scattered equally among a variety of voca- 
tions: merchants, physicians, millwrights, editors. It is also of interest that thirty- 
nine of the members had lived in the ny wy Ay than five years, three indeed 
having arrived in the interim between the first and second conventions. Only 





nine had been long time residents. For the statistics on the convention member- 
ship, see XXIX Wis. Hist. Pust. 931. 
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Court; Beall lieutenant governor; Reed governor of Florida during 
reconstruction days; and Rufus King, after distinguished service as 
commander during the Civil War of Wisconsin’s famed Iron Brigade, 
minister to the Papal State in Rome.’ Special mention may be given 
to the following leaders in the convention. The president of the con- 
vention was Morgan Martin, age 41, Democrat, lawyer, graduate of 
Union College, resident of Wisconsin since 1827, with service in the 
Michigan and Wisconsin territorial legislatures and in the national 
Congress as the territory’s representative. Byron Kilbourn, 47, con- 
servative Democrat, was a native of Connecticut but had spent his 
early life in Ohio, where his father was a congressman. He had come 
to Wisconsin in 1835, when he purchased from the government much 
of the site of the present city of Milwaukee, and was active as a pro- 
motor of canals and railroads. In the convention he was chairman of 
the important committee on general provisions, and in addition spoke 
at length on practically every issue before the convention. Charles 
Dunn, also a Democrat, was chairman of the committee on the judi- 
ciary and was characterized by President Martin as “the strongest 
man intellectually” in the convention. Born in Kentucky in 1799 he 
was one of the older members of the convention. One of the most in- 
teresting members was Warren Chase, age 35, delegate to the 1846 
convention, follower of the French Socialist Fourier and founder of 
the co-operative community of Ceresco in Fond du Lac County. 
Whatever the issue before the convention, his voice was never silent, 
and although he had no followers in his extreme economic views his 
sincerity and ability were always recognized. Edward Whiton, like 
Chase, was a New Englander, and, although a Whig, exercised great 
influence. He was a pioneer of the territory, a founder of the city of 
Janesville, a member of previous territorial legislatures and chiefly 
responsible for compiling the Revised Statutes of 1839. Although he 
spoke frequently, unfortunately for posterity his remarks were not, 
at his request, transcribed by the reporter. He later became the first 
chief justice of the state’s Supreme Court.* Although the personnel 
of the 1848 convention was in general much like that of its predeces- 
sor, in one intangible respect it differed. It did not contain so many 
uncompromising and vehement “‘radicals’’ or partisan zealots. As a 
consequence there was comparatively less bombastic oratory. The 





7 Besides these more distinguished public services another member of the 
convention became an attorney general of the state; another, United States 
attorney for the district of Wisconsin; and some twenty others later served in 
the state legislature. 

* For thumb-nail biographies of the convention members, see XXIX Wis. 
Hist. Pus. 900-931. 
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personal recriminations between members, which often marred the 
earlier convention, were almost entirely lacking. Of the 1848 conven- 
tion President Martin later remarked: “It was composed of a large 
majority of conservative men and my task was far from difficult.’’® 

The convention assembled in the capitol at Madison on Wednes- 
day, December 15th. On the following day the usual officers were 
elected without incident and the convention proceeded to organize. 
Immediately Byron Kilbourn assumed his role of would-be leader. 
With the hope that the convention might speedily conclude its labors, 
he proposed that no attempt be made to frame an entirely new con- 
stitution. Instead three committees should be created.!° To the first 
should be submitted the 1846 constitution, excepting the articles on 
the legislature, the judiciary, banking, homestead exemption and 
married women’s property rights, with directions to amend and re- 
vise only. To the second should be committed the judiciary article 
with offered directions as to what it should contain. To the third 
should be entrusted the article on the legislature with like positive 
directions. As to banking Kilbourn had a ready-made article. This 
should be submitted to the first committee with directions to report 
Kilbourn’s proffered provisions. His resolution, laudable or not, was 
rejected. The convention was determined to make a new constitution 
and not merely revise the old one, and moreover the resolution was 
regarded as a presumptuous attempt by Kilbourn to prematurely 
impose his views on the convention without opportunity for consid- 
eration and debate. Instead, therefore, six committees were created 
to prepare and submit proposed articles. To committee one on general 
provisions were submitted such diverse and important matters as 
boundaries, suffrage, internal improvements, taxation, finance and 
the bill of rights; to committee two, the legislative, executive and 
administrative provisions; to committee three, the judiciary; to 
committee four, education and school funds; to committee five, banks 
and corporations; to committee six, schedule and miscellaneous." 

The rules adopted by the convention secured full consideration 
of the matters before it. No resolution could be acted upon on the 
day on which it was presented. Every proposed article of the constitu- 


* XXIX Wis. Hist. Pust. 900. 

1°The former convention had twenty-two committees to present different 

rtions of the constitution to the convention. This large number, Kilbourn be- 
ieved, prevented consistency and harmony among its various sections. 

1 Kilbourn was chairman of committee one; Lovell, a member of the first 
convention, of committee two; Dunn, of committee three; Estabrook, 35 years 
old and native of New Hampshire, of committee four; Chase, above mentioned, 
of committee five; and Prentiss, also a member of the first convention, of com- 
mittee six. All these men were Democrats. 
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tion after a first and second reading was to be referred to the com- 
mittee of the whole where it was subject to unlimited debate and 
amendment, whereupon with the amendments, if any, it was to be 
referred to the convention proper and again subjected to debate 
and amendment after which it was to be ordered engrossed for the 
third reading. Upon passage of the engrossed article, the same was 
to be referred to a committee on revision and arrangement, and it was 
to report to the convention such verbal corrections as it might deem 
expedient.'” 

While in general the convention was a disciplined and rational body, 
on the minor matter of selecting a printer for the convention, par- 
tisan politics intervened to threaten the even tenor of the proceed- 
ings, occasioning prolonged debate and some acrimony. On the second 
day of the convention Wheeler, Democrat of Dane County, intro- 
duced a resolution that the convention employ Messrs. Tenney, 
Smith and Holt, proprietors of the Madison Wisconsin Argus, the 
organ of the “Old Hunker’’ or conservative faction of the Democrats, 
to do the printing of the convention. Against this proposal his fellow 
democrats, Beall of Fond du Lac County and Judd of Dodge County, 
protested: ‘‘No man who is about to build a barn would set a car- 
penter to work without first having his price. . . . So he would do 
in the matter of printing. . . . We ask the printer on what terms he can 
do the printing. . . . The one who can do it cheapest should have it.’’ 
This latter view prevailed, and the convention voted to let the inci- 
dental printing on sealed bids, but when the bids were opened Ten- 
ney’s bid was one cent! So Tenney and his associates became the print- 
ers of the convention. This action, however, did not settle the issue 
of printing. Later in its proceedings the convention ordered that in 
addition to the incidental printing of resolutions and proposed ar- 
ticles, the printers should furnish daily to the convention copies of the 
“daily-slips’’ containing the journal of the convention and the 
sketches of the debates. Still later a resolution was introduced to hire 
the printers to publish the journal in final form at a fixed price for 
each unit of work. Again the storm broke. On the one hand such a 
procedure was deemed contrary to the principle adopted by the con- 
vention of letting the printing to the lowest bidder. On the other, the 
resolution was giving simple justice to the printers. It was not con- 
templated when the original bids were let that the printing would 
include the daily slips. The convention was therefore guilty of sharp 





122 See XXIX Wis. Hist. Pusu. 187-190. The Committee on Revision and 
Arrangement consisted of Messrs. Dunn, King, Larrabee, Whiton and Lovell. 


3 XXIX Wis. Hist. Pus. 202. 
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practice in insisting on the letter of the bond. Moreover, to let the 
final contract for the printing would not only compensate the print- 
ers for the daily slips they had furnished but would also secure the 
best printing of the final journal. Again the Argus proprietors secured 
the contract for printing the journal, but when they submitted their 
final bill they included as an extra item $207 for printing the daily 
slips, which was allowed by the indulgent convention, not however 
without a bitter attack by Judd. He professed reluctance in his en- 
deavor, since 

“That man is sure to lose 

Who fouls his hands with dirty foes.” 


The one cent bid for the printing had been accepted by the conven- 
tion in good faith, the daily slips for which the extra was claimed 
was part of the contract, and now the publishers of the Argus repu- 
diated it, and claimed them as extras. Moreover, in the columns of 
their paper they had insulted the convention and “had attacked at 
one time an individual member of the convention in a gross, inde- 
cent manner.”’ “He did not consider anything due them, but for the 
paper and ink, and for that he was ready and anxious to vote. While 
he said this, he would not allow them to come in here, or through 
this convention [to] filch or steal from the public treasury. . . . He 
would therefore close by saying if the Argus and its ‘rats’ were to 
write him down, let them come on. ‘Lay on, MacDuff, and dammed 
[sic] be he who first cries, ‘Hold, enough!”’’ ’”4 


II 
THE WISCONSIN CONSTITUTION 
The Legislature 


The committee report on the legislative article followed in prin- 
cipal matters the article in the 1846 constitution: a bicameral legis- 
lature; annual sessions; one year terms for assemblymen and two 
year terms for senators. It, however, proposed a salary of $3 per day 
of the session, instead of the $2 per diem of the earlier document, 
which also had provided for halving the pay should the legislature 
sit beyond forty days. In probable response to suggestions from the 
press'® the maximum size of the assembly was set at 80, instead of 
120 as provided in the 1846 article, with the senate to be not more 
than one-third or less than one-fourth the size of the assembly. Also 

4 XXIX Wis. Hist. Pust. 877-881. 


18 See Madison Wisconsin Argus, Lancaster Herald, XXIX Wis. Hist. Pus. 
31, 104. 
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the single district method of choosing assemblymen was substituted 
for the county system of the 1846 constitution, wherein assembly- 
men were allotted to the various counties according to their respec- 
tive populations.'** There would, however, be two senators for each 
senatorial district, one senator being elected in each alternate year. 

When the article came before the convention, amendments were 
immediately offered to increase the size of the assembly, principally 
by representatives of the sparsely settled northern counties, who 
argued that unless the size were increased their constituents would 
be without representation.’? Against the amendments it was said that 
the tendency over the Union was to reduce the size of the legislative 
bodies, and moreover the larger the body the more expense it would 
be to the state, Richardson of Grant County being opposed to any 
increase unless the pay of legislators was reduced to $1.50 per day. 
The result was a compromise, the size of the assembly being settled 
at one hundred, at which it has remained to the present day. Attack 
was also made at increasing the pay to $3 per day of session, with 
again another compromise resulting in a per diem pay of $2.50.'* The 
method of electing and the terms of senators were the subject of con- 
siderable debate. To a proposed amendment by the Democrat Pren- 
tiss that senators as well as assemblymen should be elected by single 
districts, the Whig Whiton added the further proviso that senators 
as well as assemblymen should be elected for one year terms, much 
to the embarrassment of his Democratic colleagues who found a Whig 
proposing more “democratic” measures than the Democrats them- 
selves.'® They were thus forced to argue that “there was such a thing 





18 The question of single district versus the county district had occasioned 
considerable debate in the 1846 convention, wherein it was not denied that 
partisan considerations dictated the choice of the latter. See 1949 Wis. L. Rev. 
663. Aside from this it was generally admitted that the single district was more 
democratic and to be preferred. See the “Resolutions of the Racine County 
Democratic Convention of November 24, 1847,” XXIX Wis. Hist. Pust. 60. 

17To this argument the always democratic Chase added another. A large 
legislature is a better ‘‘safeguard to the liberties of the people.” 

18 In 1867 and 1881 the article was amended to provide an annual salary of 
$350 and $500 respectively. In 1929 the section, 21 of Art. IV, fixing the pay of 
legislators, was eliminated by vote of the people, since which time the leghiabee 
has been free to fix its own salary. 

19 Notice the following remarks by two Democratic delegates. Kilbourn: 
“There had been a strife between the two political parties to see which would 
go the furthest in carrying out democratic principles. When the subject of uni- 
versal suffrage was first introduced into the territorial legislature, it came from 
the west and from the Whigs. Perhaps the members of that party in the con- 
vention were now taking the same course and endeavoring to show that they 
were more democratic than the Democrats themselves.’”’ Kinne: “He did not 
know that the convention were to be instructed in the Democratic creed by the 

ntleman from Rock (Mr. Whiton). He did not follow such a light, though he 
believed the gentlemen from Rock to be competent to afford counsel and in- 
struction on other subjects.”” XXIX Wis. Hist. Pusu. 431, 433. 
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as carrying principles in the name of democracy too far,” that “‘the 
true democratic principle was to provide a stable government’’; that 
“the object of having two houses was that one might act as a check 
upon the other,” which “‘if both were elected annually . . . would be 
in a great measure defeated.’’?° The Prentiss and Whiton amendments 
first carried the convention by the respectable majority of 41 to 26. 
Later, however, the matter was reconsidered, and after considerable 
confusion, amendment and debate, the section as it finally appeared 
in the constitution was adopted: single senatorial districts; two-year 
terms for senators, one-half of the body being elected in each alter- 
nate year.”! 

The convention was firmly committed to the principle of the single 
district,?? and the report of the committee was implemented in the 
convention by providing that districts should be bounded by county, 
town or ward lines, must consist of contiguous territory, and that no 
assembly district should be divided in forming a senatorial district. 
When, however, it came to the task of actually apportioning the state 
into districts, trouble occurred. The committee on the legislature 
first proposed a numerical allotment of assemblymen and senators 
among the several counties of the state. According to this the more 
populous counties such as Milwaukee and Racine were to have two 
senators and a proportionately greater number of assemblymen, 
whereas such sparsely settled counties as Crawford, Chippewa, St. 
Croix and LaPointe were grouped together to form both one assembly 
and one senatorial district. Objections were at once made by the del- 
egates from various counties. The western and northern counties 
above named objected that if they were entitled to one senator, then 
they surely were entitled to more than one assemblyman. The dele- 
gate from Waukesha County, which had been allotted one senator 
and five assemblymen, proposed that to maintain the proper ratio 
between senators and assemblymen, his county should be allotted two 
senators and four assemblymen. Grant County objected that the 
census on which the committee relied in apportioning legislators to 
that county was erroneous, and that in fact its population entitled it 
to more members. Calumet and Manitowoc Counties objected that 
they had been made a single assembly district, and that, though 
contiguous, the actual settlements were widely separated and had di- 





2° XXIX Wis. Hist. Pusu. 431. 

*1 By amendments of 1881 biennial sessions of the legislature were substituted 
- annual ones, assemblymen being elected for two year terms and senators for 
our. 

%2 A motion to substitute the county as the assembly district secured only 
seven votes. 
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verse interests. However valid these complaints were when consid- 
ered individually, the situation became critical, for bearing in mind 
that the constitution as already agreed to, had fixed the maximum 
limit of the assembly at one hundred, it was obvious that increasing 
the representation of one county would require a reduction in another, 
so that by remedying existing inequalities new ones would be at once 
created.”* With some slight amendments the report of the committee 
was adopted, and later in the session the committee submitted to the 
convention a plan dividing the state into single districts, which with 
some slight amendments, was accepted in the closing days of the con- 
vention.% The legislative article also provided that in every mid- 
decade the legislature should provide for an enumeration of the in- 
habitants of the state and that at the end of each such period and 
also after each federal census the legislature should provide for a re- 
districting of the state and an apportionment of representatives ac- 
cording to the number of inhabitants. This provision was in the com- 
mittee report and was accepted without debate. Consequently there 
is no aid found in the convention proceedings on the troublesome 
problem which is still with us of enforcing and regulating this duty 
of apportionment.” 


%3 Delegate Kilbourn further roiled the already muddy waters by introducing 
an amendment to the effect that no county should be divided into districts 
without the consent of the legislators of that county. The amendment was lost 
on the reasonable ground that whatever the system, county or single, it should 
be uniform throughout the state. 

* This apportionment was contained in the Schedule, Art. XIV, § 12, and was 
to remain in effect until a "ew apportionment by the legislature as provided in 
Art. IV, §3 

% See State ex rel. Attorney General v. Cunningham, 81 Wis. 440, 51 N.W. 
724 (1892); State ex rel. Martin v. Zimmerman, 249 Wis. 101, 23 N.W.2d 610 
(1946). In 1910 the constitu‘ion was amended so as to require apportionment 
only after each federal census. 

The constitution in Article IV also provides for the qualifications of legis- 
lators, prescribes their duties and privileges, and regulates to some extent legis- 
lative procedure. In these respects the convention without debate adopted these 
provisions from the constitution of 1846. Members of the legislature must be 
electors in their respective districts and residents of the state for one year, and 
no person holding office under the United States shall be eligible as a egislator, 
and each house shall be the judge of the election and qualifications of its mem- 
bers. Members should be privileged from arrest, except for treason, felony or 
breach of peace, and from service of civil process during the session of the legis- 
lature, and from liability for words spoken in debate. [The privilege from arrest 
for crime apparently applies only while the legislature is in session, State ez rel. 
Isenring v. Polacheck, 101 Wis. 427, 77 N.W. 708 (1898). The privilege from serv- 
ice of civil process is of English origin and existed in the territory prior to the 
constitution, Anderson v. untree, 1 Pin. 115 (Wis. 1841). The convention 
added the privilege of words spoken in legislative debates, to those enumerated 
in the 1846 constitution.] No member of the legislature should be appointed to 
any office of the state, which had been created or the emoluments of which 
had been increased during the term for which he was elected. Each house should 
provide its own rules of procedure and bills might be introduced in either house 
and subject to amendment in the other. 
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The power granted to the legislature is very broad. “The legis- 
lative power shall be vested in a senate and assembly.’’* In this re- 
spect the Wisconsin constitution, like most state constitutions, is in 
contrast to the federal constitution. The federal Congress has only 
such legislative powers as are enumerated and delegated to it.?”7 On 
the other hand the Wisconsin legislature possesses all the legislative 
functions, which it is in the power of the people to confer, except 
where specifically restricted or prohibited.?* There are but few such 
restrictions in the Wisconsin constitution. Deferring to later discus- 
sion some of these provisions, one or two may be mentioned briefly 
here. Section 24 of Article IV provides: ‘‘The legislature shall never 
authorize any lottery, or grant any divorce.’”’ The prohibition of 
lotteries was included in the 1846 constitution. It was proposed in 
the suggested article on legislation drafted by the committee on 
legislative provisions in the 1848 convention, and adopted by the 
convention without discussion. To this prohibition the committee 
of the 1848 convention added the one on legislative divorces. An 
attempt to eliminate it on the contention that courts had no power 
to grant divorce and that most legislative divorces were on good 
grounds was defeated largely through the efforts of the lawyer Whiton, 
who denied both of the above contentions. Section 26 of Article 1V 
is as follows: ‘“The legislature shall never grant any extra compensa- 
tion to any public officer, agent, servant or contractor after the serv- 
ices shall be rendered or the contract entered into. Nor shall the 
compensation of any public officer be increased or diminished during 
his term of office.’’ The first sentence was in the 1846 constitution and 
the second was added by the committee report to the 1848 convention. 
Both were approved by the convention without debate. Section 25 
of the legislative article directs the legislature to provide by law that 
the stationery and printing requirements of the state shall be let by 
contract to the lowest bidder. Delegate Judd, who had an obsession 
on the subject of state printing, was responsible for the provision, 
proposing it in a minority report of the committee on legislation and 
offering it in haec verba as an amendment to the legislative article, 
when the same came before the convention. In spite of some objec- 
tion that the requirement was impractical and inconvenient, it was 
adopted by a vote of 46 to 21.” 

% Wis. Const. Art. IV, § 1. 


27 See U.S. Const. Art. I, §§ 1 and 8, and the Tenth Amendment. 

28 See Railroad Co. v. County of Otoe, 16 Wall. 667 (U.S. 1873); People v. 
Flagg, 46 N.Y. 401 (1871); RorrscHarrrer, CoNnsTITUTIONAL Law 11 (1939). 

*® See Democrat Printing Co. v. Zimmerman, 245 Wis. 406, 14 N.W.2d 428 
(1944) raising but not deciding the question whether this section prohibits the 
state from doing its own printing. The Attorney General, 32 Ops. Wis. Arry. 
Gen. 95 (1943), has ruled that it does. 
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The legislative article had one deficiency. There was no prohibition 
of special laws. In fact section 18 impliedly authorized such laws by 
the provision that ‘‘no private or local bill . . . shall embrace more 
than one subject and that shall be expressed in the title.’’*° As a result 
the earlier session laws of the state are replete with many special 
laws: granting and amending charters of incorporation; granting 
special franchises; changing names of individuals and the like. As a 
consequence, in 1871 a new section was added to the legislative 
article prohibiting special or local laws in nine specified categories, 
among which may be mentioned laws opening or altering highways 
with exception of state roads extending through more than one 
county; granting intrastate ferry franchises; and granting corporate 
franchises, except in the case of cities. In 1892 incorporation of cities 
by special act was also forbidden. 


The Executive 


The 1848 convention, like its predecessor, was distrustful of the ex- 
ecutive power. The article on that subject in the 1846 constitution, 
which had apparently met with general approval,*! was in substance, 
and in some particulars in exact wording, submitted to the 1848 con- 
vention as the proposal for the new constitution. The governor and 
the lieutenant governor were to be popularly elected for two year 
terms. The governor was to be commander in chief of the militia. 
He was given power to convene the legislature on extraordinary oc- 
casions, and to grant reprieves and pardons; and he was directed to 
communicate to every session of the legislature on the condition of 
the state, to recommend matters for their consideration, and to take 
care that the laws be faithfully executed. 

In one respect a slight change from the earlier document was sug- 
gested. The governor should be required to reside at the capital and 
his salary would be increased from $1000 to $1500 per annum. But 
the convention would have none of this change. The committee of the 
whole struck out the requirement that the governor reside at the cap- 
ital on the apparent ground that his light duties would not require it. 
In consequence it was thought his salary should be reduced. As a 
compromise between amendments to reduce the salary to $1000 and 





30 Wis. Const. Art. XI, § 1 did provide that corporations should not be created 
by special acts, except for municipal purposes and where in the judgment of the 
legislature the objects of the corporation cannot be attained under the general 
laws. This section will be discussed infra. 

31 See Madison Wisconsin Argus, ‘Resolutions of Racine County Democratic 
Convention,”’ Watertown Rock River Pilot, XXIX Wis. Hist. Pusu. 27, 60, 74. 
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the figure suggested by the committee, the convention agreed on an 
annual compensation of $1250. 

Still further to reduce the power and prestige of the governor’s 
office, the Whig Whiton, for alleged ‘democratic’? reasons moved 
to amend the committee report by reducing the term of the governor 
to one year. “It was a generally admitted fact that, the shorter the 
term of office, the more the officer would feel his responsibility to the 
people.’’ He could be re-elected, “‘But if the public sentiment which 
elected him should change in the course of the year and become ad- 
verse to the policy of the executive he ought not to be re-elected. . . . 
Another objection to a long term for the chief executive office was 
that it enabled him to gather around him a clique of politicians and 
to fortify himself against competitors by a clique [of] influence.’”’* 
In a non-partisan debate opponents of the amendment argued that 
it was impossible to have a complete democracy. A one year term 
would enable neither the governor to learn the duties of his office nor 
the people his fitness and policies. Moreover it seemed to be assumed 
by the delegates that the governor would have no appointive power,™ 
and thus the danger of the political clique which Whiton envisaged 
would not arise. The Whiton amendment secured twenty-seven votes, 
but there were thirty-nine opposed. Also lost was an amendment 
making the governor ineligible for re-election. But opposition to the 
executive power continued. Whiton moved to amend the committee 
recommendation, which conferred on the governor the veto power 
and required a two-thirds majority in each house to over-ride it, to 
enable a simple majority of the legislature to pass laws over the 
governor’s veto. He said: 


a! iP suppesting an amendment to reduce the salary to $1000, the Democrat 
said: 

The committee had agreed that the governor need not reside at the seat of 

government; and he had no doubt the patronage of the governor would be 

reduced to a mere bagatelle. His duties, therefore, would be very light; and 
he could see no reason why he should have a large salary. 
The Whig Whiton agreed: 

He did not regard it as a matter of very great importance, but as the governor 

would not probably be required to reside at the seat of government, he 

thought that a salary of $1000 would be sufficient .... The governor. . . might 
devote a large portion of his time to his private business. XXIX Wis. Hist. 

PuBL. 252, 256. 

By constitutional amendment of 1869, the governor’s salary was increased to 
$5000; in the 1926 amendment the legislature was empowered to fix the gover- 
nor’s salary at not less than $5000; and in the 1932 amendment the provision in 
regard to the governor’s salary was entirely eliminated. 

% XXIX Wis. Hist. Pusw. 233. 

* In this respect the delegates were in sad error. The legislature could, of course, 
confer the appointive power on the governor. At the present time the governor 
appoints some 280 state officers and members of boards and commissions. 
1948 Wisconsin Bivue Book 252-261. 
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As the article at present stood, in case of a veto by the governor, 
nothing less than a vote of two-thirds of both branches of the 
legislature could pass a bill. In practice such a vote was rarely 
or never to be obtained. . . . The veto power in any form, in his 
opinion, was of questionable utility. It was a monarchical pro- 
vision, borrowed from England; and its introduction into the 
constitution of the United States had been done in consequence 
of the fears of some of the members who framed that instrument 
of the popular will. . . . If such a provision was to be incorporated 
at all it ought to be in the mildest form, still leaving the power 
and responsibility in the legislature.* 


In furtherance of the proposed amendment, Gale, a fellow Whig, 
asserted that in ten of the existing states the governor’s veto could 
be over-ridden by a simple majority, and in eight more states the 
governor had no veto power at all. Lovell, Judd and Gifford, all 
Democrats, opposed Whiton’s amendment. Although the accepted 
doctrine was that the will of the majority should prevail, the governor 
as well as the legislature represented the will of the people. The leg- 
islature might be corrupt and the governor could check it, and it was 
recalled that in New York State the governor had prorogued a corrupt 
legislature and sent it home, and that, had it not been for the two- 
thirds requirement in the Constitution of the United States, President 
Jackson’s veto of the renewal of the charter of the United States Bank 
would have been unavailing.** Only by a narrow margin did the com- 
mittee report with its two-thirds requirement prevail over the amend- 
ment.*? 

Wisconsin nearly missed having a lieutenant governor among its 
constitutional officers. The committee report, following verbatim 
the 1846 constitution, did provide for the office, the officer to be 
elected at the same time and for the same term as the governor, and 
to preside over the Senate and to succeed the governor in office in 
event of the latter’s death or incapacity to serve. However, the con- 
vention first, after a non-partisan argument, eliminated the office 
and provided a new line of succession: the president of the Senate 
and the speaker of the house. Motions to reconsider were lost by 
margins of one and two votes, but finally the committee’s report pre- 
vailed, twenty-six to twenty-four. The principal argument against 

% XXIX Wis. Hist. Pus. 269. 

% The difference of opinion was not, however, due to party lines. The Demo- 
crats Kilbourn and Chase supported the amendment. 

37 The Whiton amendment first carried the convention by a vote of 31 to i; 
but later the convention reversed itself and adopted the article as o 
reported—35 to 30. In 1908 the section on the veto was amended so as to “4 
the governor six days instead of three to determine whether to sign or veto a an 


The 1930 amendment gave the governor the power to affirm or veto appropri- 
ation bills in whole or in part. 
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the office was that it was unnecessary, with frequent reference to 
Benjamin Franklin’s ironic appellation of “His Superfluous High- 
ness” to the Vice-President of the United States. But the 1846 con- 
stitution had provided for a lieutenant governor and the people had 
accepted it, and the members of the 1848 convention “were as much 
instructed to go for the provisions of the old constitution that were 
satisfactory to the people as they were to go against those that the 
people disliked.’’** A weightier argument against the substitute pro- 
posal was that under its provisions “a person might hold the office 
of Governor who was never voted for’’ by the people, and the legis- 
lature was in effect given the power to elect the governor. As to this 
one delegate said: ‘We might as well go home at once as to make a 
constitution of this character.’’*® 


The Administrative 


Article VI of the constitution, labeled ‘Administrative,’ and pro- 
viding for the offices of secretary of state, state treasurer, and attorney 
general, occasioned little controversy, and in the main was a rep- 
lica of the same article in the 1846 constitution. These officers were 
to be elected at the same time and for the same terms as the governor, 
and the salaries thereof were to be fixed by the legislature. An at- 
tempt to reduce the terms to one year failed to gain acceptance. 
Also rejected was an amendment offered by Whiton empowering the 
governor to remove the state treasurer for malfeasance in office, 
the argument against the proposal being that conferring such power 
on the governor would be dangerous and that the state would be as 
well protected by the requirement of a bond. The convention also 
refused to confer the power of removal on the legislature with the 
result that as to such officers the only method of removal is by im- 
peachment as provided in the first section of the article on the ju- 
diciary.*° 

The Judiciary 

The debate on the judiciary article was largely an echo of that in 
the 1846 convention on the same article with the result that in es- 
sential respects the article in the 1848 document was the same as 
that in the earlier constitution. The judicial power of the state was 











38 Delegate Gale, XXIX Wis. Hist. Pusu. 259. 

** Id. at 258. The provision failed to provide for the contingency of the death 
of a governor-elect before he had been inducted into office. When this occurred 
in 1942 the Supreme Court in State ex rel. Martin v. Heil, 242 Wis. 41, 7 N.W.2d 
375 (1942), in partial reliance on the above abstracted 
office devolved on the lieutenant-governor-elect. 

«© Compare Wis. Srart. §§ 17.06, 17.07 (1949). 
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vested in a supreme court, circuit courts, courts of probate and 
justices of the peace, but the legislature might create inferior courts 
of limited jurisdiction. At the inception the circuit judges also con- 
stituted the supreme court, but the legislature was given power to 
create a separate supreme court. All judges were to be popularly 
elected but judicial elections were not to be held at the same time as 
the general election. 

Although individual members of the 1848 convention expressed 
doubts of the elective principle as applied to judges, it was recog- 
nized that the popular will demanded election and no serious argu- 
ment against it was made. The contentions pro and contra in the 
1846 convention on the election of judges were, however, used in the 

1848 convention on the question of the proper terms for supreme 
court and circuit court judges. The earlier constitution provided for 
a five year term; the committee of the 1848 convention recommended 
a ten year term. In favor of the shorter term it was said that judges 
like other public officers were serving the people and thus there should 
be frequent submission of their authority to them. “Judges who had 
done their duty and deserved well would be re-elected; those who 
had not would be dropped.’ It was further said that there were par- 
ticular reasons for the short term in the new state. The people had 
had insufficient time to learn of the capacities and characters of can- 
didates for office, and if perchance a poor judge were elected, ten years 
was too long a time to endure him. Moreover, since many members 
of the convention were apprehensive of the election of judges, a ten 
year term would increase the danger ten fold. The arguments for the 
longer term were conventional. The principles of justice were “the 
work of a life of patient study,” and good judges could not be pro- 
cured to serve for short terms, and there would be temptation ‘‘to 
swerve from duty and to seek popularity as a means of re-election.’ 
The former arguments were in accord with the temper of the times 
and the territory, and an amendment to the committee report to re- 
duce the terms of judges to five years prevailed twenty-eight to twenty- 

four, though the convention subsequently reverted, in part, to the 

committee report by making the term six years.“ 

The 1848 convention also continued the controversy of the 1846 
convention as to whether there should be a separate supreme court, 
or whether the circuit judges should, when sitting en banc con- 


41 Chase, XXIX Wis. Hist. Punt. 635. 

4 Judge Dunn, ibid. 

48 By amendment of 1878 the terms of supreme court judges were fixed at ten 
years; by amendment of 1897 the legislature was authorized to fix the terms of 
circuit judges. 
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stitute the supreme court to review the decisions below. Bishop, a 
lawyer and graduate of the Harvard Law School, argued for the 
first alternative. If the same judge, sitting on the circuit were to sit 
with his fellow judges to review his own decisions, an impartial and 
objective decision could never result. Either his fellow judges would 
be inclined out of courtesy to support his decision below, or if they 
voted to reverse it, then the judge whose decision had been reversed 
would out of human nature be inclined to retaliate against the 
decisions below of his fellow judges. It was stated that any lit- 
igant would be foolish to take an appeal to such a court.“ Although 
the committee report would authorize the legislature to create a sep- 
arate supreme court, objection was taken to this. If the convention 
should determine that the elected judges should serve in the dual 
capacity, why should the legislature be empowered to substitute a 
different system by creating a separate supreme court, a power which 
“might and in all probability would be used for political purposes.”’ 
The argument in favor of the circuit judges constituting the appellate 
tribunal was similar to the arguments made in the 1846 convention. 
Considering the small amount of legal business in the state a sep- 
arate supreme court would be an unnecssary expense, and moreover 
circuit judges would make better appellate judges. ‘“No judges were 
so well calculated for the efficient discharge of their duties as those 
who were fresh from the trial of cases.’’“ It was further asserted that 
this system, which went by current term of “nisi prius’’ was in effect 
in the federal government, in New England and in New York and 
certainly the decisions and opinions of those courts ranked very high 
in Anglo-American jurisprudence.“ It was the latter arguments that 
prevailed, and thus at the inception of the state’s judicial history the 
judges of the circuit courts also constituted the supreme court, with 





“ Warren Chase, who had no love for law or lawyers, thought this would be a 
good thing, since it would reduce litigation and render a supreme court unneces- 
sary, to which it was rejoined that he might feel differently were he himself the 
disappointed suitor in the court below. XXIX Wis. Hist. Pusu. 671-672. 

Judge Dunn, XXIX Wis. Hist. Pusu. 646. Another member supported the 
judge’s contention by adding that appellate judges who did not have the ex- 
perience of hearing cases in the first instance “would become rusty book worms 
or else too indolent to discharge any business of importance.” 

John Doran, a native of Ireland, who had prepared for the bar in that country, 
in an able and scholarly speech contradicted these arguments and supported a 
separate supreme court. The supposed analogy between the system proposed for 
Wisconsin and in vogue in this country and the nisi prius system of England 
did not exist. Under the English system the ae merely tried the facts below, 
rendered no judgment, and Teft the questions of law involved for determination 


by the court at Westminster. He praised the federal Judiciary Act of 1801, which 
had set up a separate Supreme Court for the United States, which act was later 
re ay by the “ruthless vandal hand of party.’’ See XXIX Wis. Hist. Pusu. 
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authority in the legislature after five years to create a separate su- 
preme bench.*’ 


Although the judiciary article as reported to and accepted by the 
convention was in the main traditional, there were those in the terri- 
tory who, influenced by a similar ferment in New York State, were 
far from satisfied with the existing organization and methods of the 
courts. Preceding the convention an editorial in the Southport Tele- 
graph had declared: 


So far as we can judge from the indications of the public mind 
... 3; @ large majority of the people desire a radical legal reform. 
... That a long series of years is necessary to effect all the needed 
reforms ... is... consistent neither with sound philosophy nor 
with common sense. . . . Give us men who believe that now is 
the time to take the sure preparatory steps for the overthrow of 
the numberless useless formulas attendant upon the courts— 
practices which make a trade of mystification and enable an 
initiated few to practice on the credulity and live on the mis- 
fortunes of the many. There should be an article in the constitu- 
tion making it obligatory upon the first legislature . . . to appoint 
a commission to simplify the practices and abolish all useless 
forms of procedure.*® 


Two laymen, Vanderpoel, a farmer, and Harvey, a newspaper 
editor, seized on the suggestion with avidity and proposed provi- 
sions making it obligatory on the first legislature to appoint a com- 
mission to revise and simplify the rules of court practice and pro- 
cedure and report the same to the legislature for adoption. Harvey*® 
supported his amendment with a long, able and obviously prepared 
speech which drew heavily from the debates in the New York con- 
vention of 1846. 





47 Later the convention added a provision that if the legislature did create a 
separate supreme court, it should not be changed or discontinued. Subsequent 
history sustained the views of the proponents of the separate court. In 1852 the 
legislature created a separate supreme court of three judges, Wis. Laws 1852, 
c. 395. A constitutional amendment of 1877 increased the number of justices to 
five, and the amendment of 1903 to the present seven. In spite of the preference 
of the 1846 and 1848 conventions for election of judges, it is interesting that of 
the forty-four judges who served on the supreme court in the era between 1853 
and 1949, twenty-seven secured their seats in the first instance by appointment 
and of the seventeen who achieved their seats by original election only five di 
so in election contests with sitting judges. Also exactly one-half of these justices 
had, prior to their election or appointment to the supreme bench served, as trial 
poe. See Higgins, Justices of the Wisconsin Supreme Court, 1949 Wis. L. Rev. 

, 752. 

48 XXIX Wis. Hist. Pus. 59. The author pointed out that similar provisions 
were contained in the recent constitutions of New York and Missouri. The Water- 
town Rock River Pilot made a similar demand. XXIX Wis. Hist. Pusu. 76. 

49 At the time of the convention Harvey was twenty-eight years old. He be- 
came governor of Wisconsin in 1862, and was accidentally drowned in the same 
year while visiting Wisconsin soldiers in the South after the battle of Shiloh. 
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The grand object of providing a judiciary department of govern- 
ment is . . . the redress of the wrongs and enforcement of the 
rights of the citizen. But the administration of justice . . . has 
become so widely diverted from its legitimate intent, that mere 
secondary questions of forms of procedure have assumed the 
first importance. . . . Pleadings at law are matters of so much 
technical nicety that the party seeking the enforcement of a right 
. .. finds his way to the court and jury a constant succession of 
pitfalls and traps, and a single false step is fatal to his suit... . 
Like the adventurer in search of the magnetic poles of the earth, 
[he] brings back no result of his weary search save the journal 
of the route he has traveled, the dangers he has avoided, and 
perhaps a chart laying down the rock on which he finally made 
shipwreck.*° 


He blamed much of this unfortunate situation on the slavish copy- 
ing of English forms and precedents, “relics of a more barbarous 
age,’”’ without the purge that recent reforms in England had made of 
its own system. To accomplish the needed reform a mandatory pro- 
vision in the constitution was required. “Legislatures are prone 
enough to those petty innovations which make the capital of small 
politicians; but . . . in carrying out radical reforms — such as... turn 
back the current of power and privilege . . . their action is ever too 
slow for the popular impulse.”’ Particularly was this true of a reform, 
“which is supposed to make against the interests of a large profession, 
members of which . . . hold a commanding influence in our legislative 
bodies.’ The provision proposed became Section 22 of the judiciary 
article.” 

Two other matters affecting the judicial system may briefly be 
mentioned. Borrowing from the 1846 constitution, the convention 
provided in Section 18 of the Judiciary article: “The legislature shall 
impose a tax on all civil suits commenced or prosecuted in the muni- 





50 XXIX Wis. Hist. Pusu. 697-705. 

5 Tbid. 

52 Vanderpoel and Harvey engaged in a rather childish forensic passage of 
arms over the question whether the former’s or the latter’s amendment, both of 
which were substantially the same, should be adopted. Vanderpoel charged that 
Harvey had merely seized the occasion ‘‘as a means of delivering himself of a 
fine speech of which he had been pregnant.’’ Harvey rejoined that he had “under- 
estimated the paternal anxiety of the gentlemen,” and he hoped the convention 
would adopt his own amendment, which he regarded as preferable, ‘disregarding 
the cries of an ambitious parent over the wounds, which he might conceive such 
action to inflict upon his precious child.” It was actually the Vanderpoel amend- 
ment which the convention adopted. 

The 1848 legislature did provide for a committee to carry out the constitu- 
tional mandate. Apparently, however, such committee never carried out its 
functions. Instead the lagisistuse in 1856 adopted the reformed Code of Civil 
Procedure of New York which had been enacted in that state in pursuance of a 
— in its constitution similar to that of Wisconsin’s. See Wis. Laws 1856, 
ce. 120. 
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cipal, inferior, or circuit courts, which shall constitute a fund to be 
applied toward the payment of the salary of judges.’’ The argument 
that this was contrary to the declaration of rights that every person 
“ought to obtain justice freely, and without being obliged to purchase 
it’”’ was answered by Chase who felt that those ‘“‘who danced should 
pay the fiddler.’ The constitution also provides in Section 20 of 
Article VII: “Any suitor in any court of this state shall have the right 
to prosecute or defend his suit either in his own proper person or by an 
attorney or agent of his choice.”” Although no debate on this provi- 
sion in the 1848 convention was reported, the section is identical 
with that of the 1846 constitution and from the debates in that con- 
vention it would appear that the members supposed that it did not 
require admission to the bar as a prerequisite to practice in the 
courts. But whatever their intent may have been the supreme court 
has held that only attorneys qualified under the statutes of the state 
are permitted to practice law.™ 


Local Government 


The provisions of the Wisconsin constitution on the organization 
and powers of the local governmental units of counties, towns, villages 
and cities are scattered through four different articles. Sections 22 
and 23 of the legislative article authorizes the legislature to confer 
upon county boards of supervisors “‘powers of a local legislative or 
administrative character” and prescribes that the legislature ‘shall 
establish but one system of town and county government, which shall 
be as nearly uniform as practicable.’’ These provisions were recom- 
mended to the convention by the committee on the legislative article 
and were substantial copies of similar provisions in the 1846 consti- 
tution. Although these provisions have been the subject of con- 
siderable litigation practically no aid for their interpretation is ob- 
tainable from the proceedings of either convention. The sections were 
adopted in the 1848 convention without reported debate, and the 
only matter of significance in the 1846 convention is the statement of 
Edward Ryan “that it was a fixed fact that we were to have a uniform 
system and . . . he wanted to see that fact fixed where it would stay 





53 Under the present Wisconsin statutes, § 271.21, this tax is $1.00. 

% See 1949 Wis. L. Rev. 669. 

5 See State ex rel. Junior Assn. of Milwaukee Bar v. Rice, 236 Wis. 38, 294 
N.W. 550 (1940), applying Wis. Stat. § 256.30 (1949). 

% The 1846 convention had two committee reports on the subject of local 
government, but the convention could not agree on the details of these reports 
with the result that the above sections were the only provisions on local govern- 
ment in that document. 
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fixed.’’*? Sections 7 and 8 of Article XIII, Miscellaneous provisions, 
prohibit the legislature from dividing any county of nine hundred 
square miles or less, or from changing any county seat without the 
approval of the majority of the voters in the county affected. The 
convention was evidently persuaded by the argument that such mat- 
ters were of primary interest to the residents of the county, who 
should not be subject in this respect to “some particular views of 
some particular legislature.’’®* 

Section 4 of the article on Administrative provided that sheriffs, 
coroners, registers of deeds, and district attorneys should be elected 
by the voters of the county for two year terms, and should be subject 
to removal by the governor after service of charges and an oppor- 
tunity to be heard. In the closing days of the convention there was 
added to Article XIII the omnibus provision that county, city, town 
and village officers whose election or appointment was not provided 
for in the constitution should either be elected or appointed by the 
county board or other appropriate local authority as the legislature 
might prescribe.*® As to the sheriff there was the specific provision 
that he should hold no other office and should be ineligible for re- 
election for the two years following the termination of his office. These 
provisions, adopted by the convention without reported debate, were 
taken without substantial change from the committee report on the 
subject to the 1846 convention, which had in turn borrowed them 
from the New York constitution of that same year. It would appear 
that the specific provisions as to the sheriff were due to the fact that 
the fees accruing to his office made it one of considerable profit.® 

The convention of 1846 had before it a committee report which 
proposed that municipal corporations be created only by general law 





57 XXVII Wis. Hist. Pusu. 352. A motion in that convention to strike the 
provision as to uniformity was defeated by a vote of 72 to 17. 

58 For the debate on the question, see XXIX Wis. Hist. Pusu. 837, 870. The 
nine hundred square mile qualification was in recognition of the fact that at the 
time of the convention some of the counties of the territory covered such enormous 
mee that they would obviously have to be divided as soon as they became set- 
tled. 

59In 1882 there was added by amendment to Section 4 of Article VI, the 
provision that “all other county officers’ should be elected. This is in conflict 
with the provision in Article XIII. State ex rel. Williams v. Samuelson, 131 
Wis. 499, 111 N.W. 712 (1907) seemingly holds that the provision in Article 
XIII controls. 

60 See XXVII Wis. Hist. Pus. 351. In 1882, besides the amendment to 
Article VI above mentioned, the governor was given power to appoint successors 
to offices vacated before the expiration of the term. In 1929 the section was 
further amended to provide that the sheriff should not serve more than two 
terms or parts thereof in succession. Under Wis. Stat. § 59.15 (1949) county 
— may compensate the sheriffs, either by salary, fees, or part salary and 
part fees. 
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and that such corporations should have no power to create debts, 
but failed to adopt it.*' In the 1848 convention the committee on 
corporations proposed but a single section on this subject authoriz- 
ing the legislature to create corporations, but requiring that the same 
be by general laws ‘“‘except for municipal purposes.’’*? By convention 
amendment it was specifically made the duty of the legislature “to 
provide for the organization of cities and incorporated villages and 
to restrict their power of taxation, assessment, borrowing money, 
contracting debts, and loaning their credit, so as to prevent abuses. .. .”’ 
This provision with its restriction features was copied from the New 
York constitution, of which it was said ‘‘there was no minor pro- 
vision which gave more general satisfaction.” Rufus King of Mil- 
waukee is responsible for the following particular restriction: ‘No 
municipal corporation shall take private property for public use 
against the consent of the owner, without the necessity thereof be- 
ing first established by the verdict of a jury.”’ He said: 


The whole object . . . was to restrict municipal corporations 
from taking property at their discretion, as they had done here- 
tofore. All who had lived in a city knew well what a grievance it 
was ... to have their property taken from them against their 
will, and instead of any compensation being made, their burdens 
actually increased thereby, as in the case of taking land to make 
a street and then taxing the owner to open it. 


Suffrage 
As in the 1846 convention, the debate on the suffrage article re- 
volved around two questions—should the franchise to vote be re- 
stricted to “‘whites,’’ and to citizens of the United States. It will be 
recalled that after bitter debate the earlier convention had voted to 
exclude negroes, a decision which the people of the state in a separate 
referendum had overwhelmingly approved. The committee report 


1 See 1949 Wis. L. Rev. 691. 

® An 1892 constitutional amendment forbade special laws “for incorporating 
any city, town or village or to amend the charter thereof.’’ A 1924 amendment 
authorized cities and villages to determine their local affairs and government 
subject to uniform state laws. 

68 The amendment carried over only minor protest by a vote of 38 to 18. In 
1874 a specific limit of municipal debt to five per cent of the value of the taxable 
property was added. Further amendments have qualified the debt limitations of 
which the most recent was in the current year—“except that for any city which 
is authorized to issue bonds for school purposes the total indebtedness of such 
city shall not exceed in the aggregate eight percentum of the value of such prop- 
erty.” 

“ XXIX Wis. Hist. Put. 739. In 1938 the people rejected a proposed amend- 
ment allowing a city to take property by eminent domain without a jury verdict 
on necessity, as the state and counties may do. 

% See 1949 Wis. L. Rev. 685. 
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on the suffrage article retained the white qualification, but the grow- 
ing “‘liberal’’ minority in both the Democratic and Whig parties vig- 
orously protested the discrimination. Although in the earlier conven- 
tion but fourteen votes out of one hundred and twenty-five favored 
the elimination of the ‘“‘white’’ requirement, in the second convention 
twenty-one out of sixty-nine members voted for it, and their strength 
was sufficient to force a compromise. Although the “‘white’’ require- 
ment remained in the constitutional list of those entitled to vote, the 
legislature was authorized ‘‘to extend the right of suffrage to persons 
not herein enumerated,’’ subject to approval by the majority of the 
voters in a referendum at a general election. By eliminating in this 
proviso any reference to whites or negroes, the adamantine attitude 
of the anti-negro element was evidently assuaged, and the proviso 
carried by a substantial majority. Certainly one cannot point with 
pride to the record of our constitutional fathers on the negro suffrage 
issue. However, with the growing prominence in national politics of 
the slavery issue, attitudes were changing rapidly. In 1849 the people 
of the state partially erased this blot on the state’s escutcheon, when 
the legislature, with the approval of the majority of the voters on the 
referendum, extended the suffrage to qualified persons of African 
descent. Still, it was not until 1882 that the white requirement by 
constitutional amendment was eliminated from the electoral fran- 
chise. 

On the question of citizenship as a prerequisite to voting the con- 
vention found itself divided on sectional rather than on party lines. 
In the eastern portions of the territory there was a constant influx 
of immigrants of foreign birth, while the southwestern counties had 
been longer settled and their residents were predominantly citizens. 
The committee—Kilbourn of Milwaukee County, chairman—follow- 
ing in substance the provisions of the 1846 constitution, proposed to 
grant the franchise to aliens who had resided in the state six months 
and had, pursuant to the laws of the United States, declared their 
intention to become citizens. To this proposal Judge Dunn of La- 
fayette County, though the son of an Irish immigrant, moved to 
amend by requiring citizenship as a prerequisite. He thought the Wis- 
consin constitution should follow the federal laws of naturalization, 
wherein five years’ residence was required before granting citizen- 





86 Previously to this vote the convention had rejected by a vote of 35 to 34 
an amendment simply authorizing the legislature to ‘‘admit colored persons to 
the right of suffrage.’”” The amendment adopted was proposed by Kilbourn, who, 
admitting that its object was the same as that of the amendment just rejected, 
believed by eliminating the reference to colored suffrage ‘it would be more ac- 
ceptable to the people.” XXIX Wis. Hist. Pusu. 408. 
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ship. The privilege of partaking in the government should not be 
granted until the voter “had proved a good moral character, his 
attachment to our government, and sworn allegiance to it and re- 
nounced allegiance to all others.’’ The foreign-born should of course 
become citizens. “Require them to become citizens . . . before they 
are clothed with their privileges and you then produce a strong in- 
ducement to become citizens.’’ From the eastern counties came the 
counter arguments. The Dunn amendment would disfranchise all 
foreign immigrants for five years, though in the meantime they would 
be subject to taxation. Also by extending the voting franchise the 
immigrant would take an interest in government and thus be better 
qualified for citizenship when granted. Whether these arguments or 
selfish interests persuaded the result cannot, of course, be determined. 
The Dunn amendment received only sixteen votes, and of these 
eleven came from the western counties.® 


Fiscal Provisions 


Taxation. The people of Wisconsin, with their minds concentrat- 
ed on property taxes as the normal source of public revenues, appar- 
ently accepted as axiomatic the sole, brief, but sweeping provision of 
the 1846 constitution: ‘All taxes to be levied in this state, at any 
time, shall be as nearly equal as may be.’’®* Attempts in the earlier 
convention to include in the tax provisions certain constitutional 
exemptions failed from the inability of the members to agree upon 
the details thereof.** The committee in the 1848 convention present- 
ed the above-quoted provision in substantially the same form, but 
proposed a second section exempting from taxation “the property 
of the state and of the counties . . . and such property as the iegisla- 


67 For the debate on the suffrage issue see XXIX Wis. Hist. Pusu. 338, 347, 
389, 393-397. 

The article on suffrage contained several other provisions which were ac- 
cepted without reported debate. The right of suffrage was granted to Indians 
who had been declared citizens of the United States by act of Congress, or who 
were civilized and not members of any tribe. Incompetents and persons con- 
victed of felony until restored to civil rights were disqualified. The legislature 
was authorized to disqualify from voting any person who should have made a 
wager on the ett te 1908 the article was amended to deny, after December 
1, 1921, suffrage to aliens, though apparently by reason of the proviso already 
mentioned the legislature may extend the suffrage to such persons. In 1934 the 
right of suffrage was extended to females. 

68 In reference to this provision the Madison Wisconsin Argus said: “The 
general principle . . . is doubtless correct as far as it goes . . . the correct maxim 
that a constitution should go no further than to lay down clearly established 
principles, and such as are invariable in their operation, or nearly so, was, for 
once at least adhered to. It is generally agreed that taxes for general purposes 
should be levied upon property exclusively, and in all cases in proportion to its 
value.”” XXIX Wis. Hist. Pusu. 41. 


69 See 1949 Wis. L. Rev. 673. 
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ture shall deem proper, belonging to educational, charitable, or re- 
ligious institutions, or set apart for such purposes.’’7° Again the con- 
vention encountered difficulties. Some members desired to add to 
the listed exemptions; others feared that the listing of certain exemp- 
tions might be construed to prevent the legislature from adding 
others. Edward Whiton of Rock County must individually be credit- 
ed with resolving the conflict and for presenting the provision that 
was adopted and now exists. Striking out the section on exemptions, 
he moved to substitute for the equality provision the simple decla- 
ration: ““The rule of taxation shall be uniform, and taxes shall be lev- 
ied upon such property as the legislature shall prescribe.’’ The lit- 
eral reading of this section and the intent of the convention was 
doubtless that which the Supreme Court of the state in a series of 
later decisions held: the rule of uniformity applies to property taxes 
only; when such taxes are levied they must be uniform with no class- 
ification permissible as to valuation or rates; the legislature may, 
however, entirely exempt certain property from taxation.” 

State Debt. The 1848 convention, no less than the 1846 group, was 
firmly committed to the principle that the state should live within 
its means. The 1846 constitution had provided that no money should 
be paid out of the treasury except in pursuance to a legislative appro- 
priation; the legislature should provide an annual tax sufficient to 
pay the estimated expenses for the year, and if perchance they ex- 
ceeded the revenues available the ensuing legislature should provide 
taxes sufficient to liquidate the deficiency. The state was specifically 
prohibited from contracting any debt, except to repel invasion or re- 
press insurrection, or for “extraordinary expenditures” not to exceed 
$100,000.72 These provisions met with general approval,”* and were 





7 The Madison Wisconsin Argus in the article above referred to showed re- 
markable acuteness and prescience by proposing that bonds, mortgages and 
debts should be exempt. To tax such p ey and at the same time the tangible 
property for which they are given would be double taxation, and in addition 
there is —_ difficulty in discovering and assessing such types of property. See 
XXIX Wis. Hist. Pusw. 42-43. Cf. Wis. Star. § 70.112(1) (1949) exempting 
such property from property taxation. 

™ See Nunnemacher v. State, 129 Wis. 190, 204, 220, 108 N.W. 627, 630, 636 
(1906), an inheritance tax may be progressive; Knowlton v. Rock County, 9 
Wis. 410 (1859), property taxes must be uniform as to rates; Wisconsin Central 
R. R. v. Taylor County, 52 Wis. 37, 8 N.W. 833 (1881), the legislature may 
exempt certain property hee taxation. 

In 1908, apparently for greater caution, this section was amended to provide 
for taxation, which might be progressive, on incomes, privileges and occupations. 
In 1927 an amendment permitted classification of forests and minerals. 

™ See 1949 Wis. L. Rev. 674 for the debate in the earlier convention. 

73 See Madison Wisconsin Argus, October 12, 1847. “‘The article in the rejected 
constitution relating to these su ~ oad (taxation, finance, and public debt] was 
in most respects quite to our min The injustice of allowing one generation 
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reported substantially verbatim to the 1848 convention with the ex- 
ception that the debt limit was raised to $200,000, but even this slight 
modification was rejected by the convention. Also added to the com- 
mittee’s recommendation was an express prohibition of the issuance 
of script or evidences of debt except for the debts expressly author- 
ized by the above provision. Sections 4, 6, 7 and 9 of Article VIII of 
the Wisconsin constitution so provide and have remained unaltered 
to this day. 

Iniernal Improvements. The constitution of 1848 like that of 1846 
prohibits the state from being a party in carrying on works of internal 
improvement, except in the single case where grants of land or prop- 
erty have been especially dedicated to particular works. The second 
convention, however, was not so determined as the first on this sweep- 
ing prohibition. When the committee proposed this section of the 
1846 constitution, Sanders of Racine offered an exception to permit 
the improvement of navigation on the waters leading into Lake Mich- 
' igan and the Mississippi River, subject to the proviso that the ena- 
bling legislation must first be submitted to the people for approval and 
that the debt incurred should not exceed $300,000. Internal improve- 
ments, it was said, were a legitimate object of government, and the 
great benefits accruing to New York State and the country from the 
Erie Canal, without which “Illinois and Wisconsin would this day 
have been little else than a wilderness” were pointed to as an example. 
When Sanders’ amendment failed to carry, Fox of Dane County 
moved a substitute for the committee’s prohibition, so as to permit 
the state to undertake “some single work or object’’ with “but two 
points of termination’’ provided that the statute in question should 
carry with it a tax sufficient to complete the work within ten years 
and that it be submitted to the voters for their ratification. ‘These 
improvements were absolutely necessary to develop the resources of 
7 the state, and it was not wise to put it out of our power absolutely 
to make them.” This substitute first carried by the narrow margin 
of 30 to 29, but on reconsideration was lost 28 to 36, partly due to the 
7 opposition of Sanders who would have his amendment or none at all. 
The majority of the convention were apparently influenced by the 
disastrous results of such undertakings in the sister states of Mich- 
igan, Illinois and Mississippi, Larrabee of Dodge County asserting 
that “our only safety consisted in prohibiting the state absolutely 





ES 





to sell another, skin and bones, to the stock jobbers is becoming too apparent 
to be longer tolerated; and we cannot doubt that a similar restriction will be 
embodied in a new constitution.” XXIX Wis. Hist. Pusu. 40. See also resolu- 
So of Racine County Democratic Convention, Watertown Rock River Pilot, 

d. pp. 61, 76. 
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from engaging in any work of the kind, except so far as the agency 
of the state might be necessary in carrying out the objects of special 
grants or donations for such purposes.’’” 

The second convention also followed its predecessor by memorial- 
izing congress to permit the state to use the proceeds of public 
lands designated for internal improvements for the purposes of edu- 
cation, but only after a mild clash between the internal improve- 
ment and education forces. Lovell of Racine would keep such proceeds 
as a perpetual fund for the construction of roads and bridges in the 
various counties, arguing that the counter proposal would create an 
excessive educational fund destroying the initiative of the local dis- 
tricts in providing schools. But the friends of education and the foes 
of internal improvements carried the day. ‘Education was the grand 
insurance policy of our liberties.’’ If the fund were devoted to road 


building as proposed by Lovell, 


the revenues thus accruing would be scattered over so wide a 
surface and pass so many and diverse agencies . . . that they 
would be wasted and frittered away . . . [and] its practical opera- 
tion would be only to place this immense public treasure where 
it would be most likely to form . . . a great bribery fund, to be 
used to favor the interests of party and politicians and fill the 
pockets of individuals without substantial benefits to the people 
at large.” 
Banking 


The drastic provisions of the 1846 constitution which absolutely 
prohibited the business of banking in the state and made it unlawful 
after 1849 to circulate in the state any paper money in denomina- 
tions of less than $20 were undoubtedly one of the chief causes for 
the rejection of that constitution by the people.” It by no means 
followed, however, that this action abated one iota the hostility that 
many of the people of the territory and the anti-bank members of 
the 1848 convention had to the banking institution. Banks were 


™ XXIX Wis. Hist. Pus. 420. For the debate on the subject, see XXIX Wis. 
Hist. Pus. 415, 418, 443, 581, 586. 

This section has been strictly applied, and the following activities of the state 
held prohibited: State ex rel. Jones v. Froehlich, 115 Wis. 32, 91 N.W. 115 (1902), 
improvement of levees on the Wisconsin River; State ex rel. Owen v. Donald, 
160 Wis. 21, 151 N.W. 331 (1915), creation and improvement of state forest 
reserves; State ex rel. Martin v. Giessel, 252 Wis. 363, 31 N.W.2d 626 (1948), 
veterans’ housing. By successive amendments the power of the state has been 
enlarged to permit it to improve public highways, to acquire and develop forests, 
airports and other aeronautical projects, and lastly veterans’ housing. 

% The remarks are those of Louis Harvey. XXIX Wis. Hist. Pusu. 447-449. 
The resolutions of the convention referred to will be found in the official journal 
of the convention, p. 625. The Act of Congress admitting Wisconsin to the union 
acceded to these requests. 9 Stat. 233 (1848), XXIX Wis. Hist. Pusu. 170. 

76 See 1949 Wis. L. Rev. 676, 693. 
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“monsters of so foul a mien, as to be hated need but be seen.” Bank- 
ing was a “Gorgon to be fastened upon the body politic.’’”” The lib- 
eral and Democratic Chase did “not consider banking, under any 
modification, a legitimate and honest business,’’ and asserted ‘‘that 
no company would commence banking without reserving to them- 
selves some opportunity of swindling the people.’’’* But in spite of 
this deep-seated antipathy, they were sufficient realists to recognize 
that an absolute prohibition of banking in the new constitution would 
in all probability subject it to the same fate as the earlier one had 
suffered.”® The strategy of the anti-bank group accordingly was, in 
form, to permit the creation of banks, but at the same time to so 
burden and restrict the grant of the privilege that as a practical mat- 
ter the creation of banks would be difficult, if not impossible. The re- 
sult was confusion with frequent charges of insincerity and hypocrisy. 
As a comparative bystander to the debate said: ‘Some of the argu- 
ments which had been used in the convention were, to say the least, 
rather paradoxical. Gentlemen had arisen and declared their utter 
hostility to banks, and in the same breath had gone on to present 
propositions by which they might be created,”’ a confusion of state- 
ment which affected Democrats and Whigs alike.*®° 

In several matters, however, all factions were agreed. No legis- 
lative act authorizing banking should become effective until ap- 
proved by the people in a popular referendum. In any event banking 
must be subject to strict state supervision and control, with adequate 
provisions to secure the prompt redemption of the notes issued by the 
chartered banks. The points of divergence were whether the con- 
stitution should provide for a general banking law—the so-called 
system of free banking—or whether it should provide for special 
charters to individual banks; and whether the banking article, in 
whatever form it might be, should be submitted separately to the 





77 Vanderpoel, X XIX Wis. Hist. Pusu. 547; Estabrook, Jd. 508. 

78 XXIX Wis. Hist. Pusu. 484, 532. Only Byron Kilbourn was bold enough 
to suggest that banking might be a benefit to the whole community, the ordinary 
laborer and farmer, as well as the capitalist and speculator. Id. 512. 

79 On the convention floor the Whig Castleman cogently said: “He did not 
consider the question of a bank article or no bank article in the constitution the 
one to be discussed. If that question had not been settled by the thunder hurled 
at the old constitution, it was settled here. Every Democratic member who had 
spoken against banks had wound up by saying that he had expressed his ‘in- 
dividual’ opinion, but that public sentiment impelled him to vote for the admission 
of a banking clause in the constitution. Could anything be more decisive of public 
opinion . . . than this?’”? XXIX Wis. Hist Pusu. 529. Whiton and Kilbourn also 
expressed the opinion that the vote on the earlier constitution was proof that 
the people would not support absolute prohibition of banking. Jd. 497, 499. 


80 X XIX Wis. Hist. Pusv. 240. 
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people for acceptance or rejection, at the time the constitution was 
submitted for ratification. 

The committee of the whole had directed the committee in charge 
of the banking article to report an article for controlled banking under 
general laws, and which also provided that any legislation on the 
subject must first be approved by the people at the next general elec- 
tion. The committee, however, under the chairmanship of the indom- 
itable Chase defiantly disregarded its directions, and reported an 
article for special charters only, again subject to approval by the 
voters of the state at the next general election.** The chairman of 
the committee made its motive abundantly clear. ‘“When a special 
bank charter is submitted to [the people], they will see what it is and 
vote it down.’’*? The Whig Castleman, a minority of one on the com- 
mittee, in his turn submitted a minority report calling for banking 
under general laws along the lines of the convention’s direction to 
the committee. He was unalterably opposed to special charters, 
which would create odious monopolies and inevitably lead to bribery 
and corruption of the legislature. But the convention could agree on 
neither report, and a plethora of individual amendments was spawned. 
As Orasmus Cole said: “every member had a distinct plan of his 
own to propose. The war between the different propositions was as 
fierce as that between Typhon and the Gods; and Pelion had been 
heaped upon Ossa in the way of amendment.’’ Another member 
“felt somewhat like the man who had escaped from the lunatic asy- 
lum, who said it seemed to him that everybody was crazy.”’ To Chase 
these amendments to his report “reminded him of nothing more 
forcibly than of a vase of Egyptian vipers, each striving to get his 
head above the rest. It was the duty of every member of the conven- 
tion to beat down these heads.’’®* 

There was great danger, indeed, that the convention might found- 
er on the rock of the banking issue, when its course was saved by the 
astute compromise proposed by Charles Larkin, Democrat from 
Milwaukee County. 

The legislature may submit to the voters at any general election, 


the question of ‘bank or no bank,’ and if at any such election a 
number of votes equal to a majority of all the votes . . . on that 


81 The committee charged that the term “free banking” did only ‘mislead 
and deceive the public mind, inasmuch as no system of banking, whether termed 
‘free’ or ‘special,’ can extend equally in its privileges and advantages to all the 
inhabitants of the state, but must be confined in its advantages entirely to the 
wealthy and speculating classes, to the entire exclusion of a large portion of the 
industrious and poorer classes.”” XXIX Wis. Hist. Pusu. 240. 

 XXIX Wis. Hist. Pus. 486. 

8 XXIX Wis. Hist. Pusu. 506, 508, 495. 
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subject shall be in favor of banks, then the legislature shall have 
power to grant bank charters, or to pass a general banking law, 
with such restrictions and under such regulations as they may 
deem expedient and proper for the security of the bill holders: 
Provided, that no such grant or law shall have any force or effect 
until the same shall have been submitted to a vote of the electors 
of the state at some general election, and been approved by a 
majority of the votes cast on that subject at such election. 


According to one member this was “the first glimpse of day after 
groping four days in the dark.’’ Even Chase “regarded Mr. Larkin’s 
proposal as a middle ground on which all parties could meet.’’ The 
Larkin amendment carried the convention by a vote of 46 to 15 and 
became Article XI, Section 5 of the adopted constitution.™ 
The banking provision in the Wisconsin constitution is a section 
in the general article on Corporations. The only provision on corpora- 
tions in general is Section 1 of that article, which has remained 
unaltered. “Corporations without banking powers may be formed 
under general laws, but shall not be created by special act, except . . . 
in cases where in the judgment of the legislature the objects of the 
corporations cannot be obtained under general laws. All general 
laws or special acts enacted under the provisions of this section may 
be altered or repealed by the legislature at any time after their pass- 
ge.’”’ The author of this simple provision was A. G. Cole, whose pro- 
posal was adopted by the committee in charge and by the convention 
without reported debate. Also rejected without debate was an amend- 
ment that stockholders be individually liable for the corporation’s 
debts.* 


88a Wis. Const. Art. XI, § 5 (1848). 


* See XXIX Wis. Hist. Pusu. 548-550. The anti-bank faction had misjudged 
the temper of the people. In 1851 the legislature submitted to the people the 
question of bank or no bank and the vote favored the banks. In 1852 a general 
banking law with state supervision was submitted and again approved by the 
popular vote. Wis. Laws 1852, c. 479. This law the Supreme Court held se 
ex rel. Reedsburg Bank v. Hastings, 12 Wis.* 47 (1860); Van Steenwyck v. Sack- 
ett, 17 Wis. 645 (1864) ] was tantamount to a constitutional provision and could 
not be amended without a new submission to the people. Under this provision 
banking was conducted in Wisconsin until 1902, when the constitution was 
amended by conferring on the legislature the power to enact a general banking 
law without requiring any separate submission to the people. 

The subject of paper currency, which had been such a storm center in the 
1846 convention, passed almost unnoticed in the 1848 convention. Apart from 
the general agreement that notes issued by chartered banks must be adequately 
secured, the only action of the camellias was to vote down after brief . ilebate 
two proposals to limit the amount of notes any bank could issue and to prohibit 
bank notes of less than $5. XXTX Wis. Hist. Pusu. 535-537. 

% The legislature of Wisconsin construed the exception liberally and special 
acts creating corporations were common in the early days of the state, until in 
1871 Section 31 of Article IV was added to the constitution prohibitin, , Special 
or private laws ‘granting corporate powers or privileges except to cities.” 
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Exemption of Homestead from Debt 


The liberal wing of the Democratic party was firmly committed 
to a constitutional declaration exempting the homestead from ex- 
ecution for debt, and in the earlier convention had been successful 
in their efforts to incorporate the declaration. Their energy was 
unabated in 1848. Petitions were numercus asking for the inclusion 
of such an exemption in the new instrument, Larrabee of Dodge 
County declaring: 


The people . . . ask of us to give them a portion of the ground 
on God’s footstool which they can claim as their own, and not 
be liable to lose through the insidious snares of monopolists or 
by the executions of bankers and usurers. They ask that their 
homestead may be secured to them and their families. . . . [T]he 
principle of progression is abroad and working in the minds of 
the people, as in times of old when the same principles wrested 
from the hands of John of England the Magna Charta... . In- 
corporate this principle into the constitution and it will be the 
most glorious Magna Charta that ever was exhibited to the 


world.®? 


Although early in the convention resolutions were adopted directing 
the committee on miscellaneous provisions to consider the advisabil- 
ity of reporting an exemption provision, President Martin, anticipat- 
ing the report of that committee and for the declared purpose of 
avoiding the objection that had been voiced to the exemption article 
in the 1846 constitution, offered the following amendment to the 
Declaration of Rights, then before the convention: ‘The right of the 
debtor to enjoy the necessary comforts of life shall be recognized by 
wholesome laws exempting a reasonable amount of property from 
seizure or sale for the payment of any debt hereafter contracted.” 
Although the exemption to some extent of the property of the debtor 
from execution “commended itself to every man’ and was “an ad- 
mitted principle, to what extent and under what restrictions and 
limitations it should be carried into effect required the details of 
legislation and could not be provided for in the constitution. It 
was enough that the constitution should declare the principle and 





% Article XIV, Section 2 of the 1846 constitution exempted from execution 
for debt the homestead, whether rural or urban of a value not exceeding $1000. 
For the bitter debate in first convention, see 1949 Wis. L. Rev. 671-673. 

87 XXIX Wis. Hist. Pusu. 748. See also, Sanders of Racine: “The exemption 
of the homestead was a measure demanded by the spirit of the age—it was 
demanded by the masses—it was a measure for the benefit of the million, and it 
must prevail ultimately—it could not long be smothered—they might as well 
attempt to smother a volcano. . . . He had almost said that the Almighty himself 
could not arrest it and he did not know but he might say so with propriety, for 
it was impossible for God to do wrong.” Jd. at 800. 
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leave it to the legislature to provide. . .”’ the details.** Over protests 
that his amendment was premature and ineffective it carried by the 
close vote of 27 to 25 and became Section 17 of the Declaration of 
Rights. 

The proponents of constitutional exemption were, however, by no 
means content with general principles. Although the committee above 
referred to refused to report an article on the question on the grounds 
previously urged by Martin, a special committee to which had been 
referred other resolutions on the subject did report a proposed article 
exempting the homestead up to $500 in value, and directing the leg- 
islature to make laws carrying it into effect and making such further 
exemptions as it should deem proper.*®® On this report the debate was 
long and vehement. A few were even bold enough to deny the prin- 
ciple of exemption, Castleman, Whig from Waukesha, asserting: “As 
an abstract principle it was in his opinion wrong. Principle as applied 
to this discussion, is the moral obligation of man to man. If one man 
agreed to pay a sum of money he was morally bound to do so.’ As 
in the case of the controversial banking provision friends and foes of 
the proposal brought forth many amendments and substitutions, none 
of which could satisfy a majority. The trouble was that which Lovell 
described, having gone through the same dispute in the 1846 conven- 
tion. On details none could agree. ‘‘It was impossible to pass a specific 
exemption with proper guards against its abuse and so as to secure 
equal justice to all, without marring the constitution with all the de- 
tails of ordinary legislation.” In spite of the difficulties the friends 
of constitutional exemption nearly prevailed. The amendments were 
beaten down one by one, and by a vote of 34 to 32 the committee 
report ordered engrossed. On the next day, however, the article was 
on re-consideration rejected 37 to 30.% 

88 XXIX Wis. Hist. Pusu. 284-285. 

** In recognition of the strength of the opposition the report was immediately 
amended by its friends to provide for a separate submission of the article to the 


voters for acceptance or rejection. 


% Even he admitted that “the necessity of the case often rendered it expedient” 
but this was a matter for legislative and not constitutional provision. XXIX 
Wis. Hist. Pusu. 777. Lakin, Whig from Grant, was brutal in his denunciation. 
“Gentlemen must see that this exemption is not the poor man’s law. It might 
more properly be termed the ‘vagrant act.’ It says to every vagabond that he 
may pick his neighbor’s pocket and the law shall not reach him. . . . Call this, 
then, the ‘vagrant act,’ . . . the ‘scoundrel’s protection act,’ or some such name, for 
such it was in effect and in intention.” Id. at 775. 

1 XXIX Wis. Hist. Pusw. 290. 

% This action of the convention should not be taken as indicating that the 
poe of Wisconsin were opposed to exemption from debt. The territorial statutes 

ad long exempted from execution such personal property as wearing apparel, 
household furniture, the mechanic’s tools, and provisions necessary to support 
the debtor’s family for one year. [Territorial Revised Statutes p. 251 (1839) ] 
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Education 


Education of the youth was important to the people of early Wis- 
consin. The provisions of the 1846 constitution providing for the 
establishment of free common schools under the general supervision of 
a state superintendent of public instruction had met with approval, 
and in the 1848 convention the cause of education had a vigorous and 
gifted champion in Experience Estabrook,™ chairman of the commit- 
tee entrusted with that subject. The report of that committee followed 
in main the provisions of the earlier constitution but with some further 
additions in the cause of education. It included, as the earlier docu- 
ment had not done, the clause that, ‘provision shall be made by the 
law for the establishment of a state university at or near the seat of 
state government, and for connecting with the same from time to time 
such colleges in different parts of the state as the interests of education 
may require,’’ which was adopted verbatim by the convention with- 
out debate. The committee’s proposed clause also required that when 
any county in the state should exceed 20,000 in population that pro- 
vision should ‘‘be made by law for the erection of an academy in such 
county, with male and female departments, and a normal school de- 
partment for the education of teachers for primary schools.’’ Taking 
a pessimistic view of the likelihood that the people would voluntarily 
establish such institutions without direction, Estabrook stated: 


It was a notorious fact that while education is the most important 
of all interests, it is the one in which there is the least concern 
felt by the community in general or by their representatives. 
Orators might on public occasions talk largely of the necessity of 
education . . . and the people assent to it all; but the truth was, 
a perfect apathy pervaded the entire community in relation to 
it. People looked upon schools as merely a place for sending their 
children to get rid of them; they rarely or never visited them, or 
took pains to ascertain how they were conducted. It was in 





Also Sanders was right in asserting, supra n. 86, that the movement for home- 
stead exemption could not be smothered. The first session of the state legislature 
exempted from execution for debt a homestead of 40 acres of agricultural lands 
or one-quarter acre if within the limits of a town, village or city plat. Wis. Laws 
1848, p. 40. From this constitution-makers may perhaps learn a lesson. Not only 
they but future legislatures are depositories of the commonweal. 

The constitution in its Declaration of Rights, Section 16, also prohibits im- 

risonment for debt “arising out of or founded on a contract express or implied.” 

The quoted words were inserted at the instance of E. V. Whiton. “The legislature 
— find it necessary to imprison for debt in certain cases; as for instance cases 
of debt arising out of wilful trespass.”” XXIX Wis. Hist. Pus. 316. 

See Resolutions of Racine County Democratic Convention, XXIX Wis. 
Hist. Pusu. 60; Watertown Rock River Pilot, Jd. at 75. 

™ Estabrook was a Democrat from Walworth County, 35 years old, a lawyer 
and native of New Hampshire. He later served as attorney general of Wisconsin 
and in 1852 was appointed attorney general of the Territory of Nebraska an 
was delegate from that territory in the Federal Congress. 
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view of this state of facts that the committee had made it ob- 
ligatory upon the legislature to put in operation the school sys- 
tem throughout.” 

His arguments, however, could not persuade the convention and this 
provision was deleted on the ground that the use of the education 
fund of the state for such purposes would be unfair to the smaller 
counties which did not have the required minimum population. ** The 
convention also raised the age at which pupils in the district schools 
should be entitled to free education from sixteen to twenty years. 
Due to the pioneer conditions and the large number of non-English 
speaking immigrants, many young people had not the opportunity of 
education before reaching that age.*’ 

The committee on education had provided for the appointment by 
the governor with the advice and consent of the senate, of the superin- 
tendent of public instruction. In support of this method it was said 
that the office should be non-political and that the incumbent should 
be an expert fully acquainted with school systems and the theories of 
education. It might even be necessary to go beyond the borders of the 
state to secure such a qualified person as the State of Mississippi had 
done in appointing a resident of Pennsylvania who had studied in 
Europe. But the democratic temper of the convention rebelled against 
this. The superintendent was to be elected in the same manner as 
other state officers. What was needed was not a man learned in the 
languages and sciences, but one who “should have the most partic- 
ular knowledge of the character, wants, and capacities of the people 
among whom he was to labor. . . [with] . . . state pride and patriotism 
... charged with an important duty in which his children, his friends, 
and all he holds dear are deeply interested in common.’’** The con- 
stitution as adopted provided for election with a salary not to ex- 
ceed $1200.% 

*® XXIX Wis. Hist. Pust. 579. 

* Section 2 of the Education Article did, however, provide that if any surplus 
remained in the education fund after ~ of the common schools, it should 
se ng appropriated to the support and maintenance of academies and normal 
schools, .. .” 

%7 Without debate the convention accepted the provisions that both in the 
district schools and the university no “sectarian instruction should be allowed.” 
In the convention a motion to strike the provisions from the constitution was 
lost by a vote of 2 to 57. The state Supreme Court has held that the provision 
prohibits the reading of the Bible as a part of the school’s daily exercises, State 
ez rel. Weiss v. District Board, 76 Wis. 177, 44 N.W. 967 (1890), but that it does 
not prohibit uation exercises held in churches with invocations by the 
Protestant and Catholic clergy, State ex rel. Conway v. District Board, 162 Wis. 
482, 156 N.W. 477 (1916). 

*§ Orasmus Cole, XXIX Wis. Hist. Pusu. 562. 

** In 1902 the constitution was amended to provide for the election for a four 


year term of the state superintendent at the same time and in the same manner 
as the justices of the Supreme Court, the salary to be fixed by the legislature. 
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Closely coupled with the establishment of schools was the matter 
of their financial support. For this purpose the convention looked 
with great eagerness and expectations to the generous grants by 
Congress to the new state of portions of the public domain. By the 
enabling act there was set aside for the prospective state for the pur- 
poses of education section 16 in each township, amounting in the 
aggregate to the immense total of nearly one and one-half million 
acres. In addition there would probably be available to the state 
education fund five per cent of the proceeds of all sales of federal 
lands and a further grant of 500,000 acres both of which had been 
designated by Congress for internal improvements, but which the con- 
vention had memorialized Congress to permit for the use of education. 
The committee in charge proposed that the proceeds of the sales of 
these lands, together with property escheated to the state, and the 
fines levied in the various counties for violation of the penal laws 
should be set aside as a perpetual fund, the income of which should 
be applied to the support of primary schools, and the surplus if any 
for county academies and normal schools. In carrying out this laud- 
able purpose both the devoted committee and the convention un- 
fortunately failed posterity. By the committee report the legislature 
was directed to provide for the sale of the school lands, which might 
be on mortgage, by a commission consisting of the secretary of state, 
the state treasurer and the attorney general. The warning of Sanders 
of Racine, who moved to strike the provision for sale of the lands, 
that such a procedure would only result, as it had in Illinois, of the 
squandering of this immense legacy, went unheeded. The convention 
could not resist the lure of the funds the state could secure by im- 
mediate sale of the lands, and the committee report was adopted, 
with just the results predicted by Sanders.! 

But the committee did not intend to relieve the local districts from 
the financial responsibility for support of their schools. By Section 6 
of its report each town and city was required to raise annually »y local 


100 As soon as the state was established !aws were passed for the sale of the 
school lands. Lands were sold at ridiculously low prices. Valuable timlber land: 
were sold on twenty and thirty years time, the timber remcved, and thev further 
payments defaulted. An 1856 legislative committee reporte:i criminal negligence, 
wanton recklessness, and actual embezzlement in conducting the sa'e. An au- 
Tr on the subject has stated: “‘. . . [S]iniste: forces were « t work to deprive for- 
ever the children and youth of the state of most of the large benefits they were 





to derive from the great inheritance received from the national government... . 
The evidence seems to be conclusive that both s-hool a -d "niversity lands were 
sold at such ridiculously low prices and on such unbusi.essiike terims as selfisi- 
ness, greed and dishonesty on the part of the purchasers might si zgest. And, 
in many instances, the purchase price, smal] 9s it was, did not reach ihe treasury 
because the commissioners ‘took toll from the proceeds of te sales.’ ’’ See Pai - 
ZER, PusLic EpucATION IN WISCONSIN 103-116 (1924). 
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taxation a sum equal at least to one-half that received from the state 
fund, which was made a condition precedent to any grant from that 
fund. This provision the chairman of the committee stated was “the 
result of thought and deliberation. . . . Experience had shown that if 
nothing was contributed by the town, the common schools languished. 
. .. No adequate interest was felt by the people in common schools 
unless they contributed to their support.’ A motion to strike the 
provision from the constitution was lost. 


Declaration of Rights 


The constitution of 1846, in common with the other state constitu- 
tions of the period, contained a lengthy declaration of rights, the pro- 
visions of which may be classed in two general categories: those se- 
curing certain fundamental human liberties, freedom of speech, press, 
assembly and religion; and those preserving the traditional founda- 
tions of judicial process, jury trial, and in criminal cases freedom from 
unreasonable searches and seizures, self-incrimination, double jeop- 
ardy and ex post facto laws, and the right to be confronted with wit- 
nesses, to compulsory process to secure witnesses and to counsel for 
defense. The committee in charge of the article in the 1848 conven- 
tion adopted this article without material changes, and so generally 
accepted were they, that no debate arose on the above matters. Ref- 
erence should be made, however, to some details. The 1846 constitu- 
tion had provided: “The free exercise and enjoyment of religious 
profession and worship, without discrimination or preference, shall 
forever be allowed in this state to all mankind.” Paraphrasing from 
the Michigan Constitution the committee substituted for the 1846 
clause this clause: ‘All men have a natural and indefeasible right to 
worship Almighty God according to the dictates of their own con- 
science.’’!° Chase moved to eliminate the words “Almighty God’’ con- 
tending that people had a right to worship “the moon and stars or a 
block of wood if they desired” cynically adding that in fact “he 
thought most of the adoration of the present day was paid to Mam- 
mon-tce ze'd.’”’ This was, however, too radical a doctrine for our God- 
fearing io efataers, and the irreverent proposal of Chase was rejected, 
‘he comr.:ttce’s recommendation becoming Section 18 of the Declara- 





101 XTX. Wis. Hist. Pu2y. 569. The provisions in question are Sections 4 
and 5 of Article X of the ec ostitution. 

10 Section 5 of the ccastitution also provided, and still does, that no school 
district shall partake of the school fund, unless it maintains a school for at least 
three months. An attempt to raise this period to six months failed in ‘‘con- 
sideration of the sparsely settled districts, where it was with the utmost difficulty 
that schools could '): kept up even three months.” 

103 See Micu. Const. Art. I, § 5 (1846). 
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tion.“ Further strengthening free speech and press were provisions, 
evidently borrowed from New York and Michigan, that in prosecu- 
tions for criminal libel, the truth might be given in evidence, and if the 
jury, which was judge of both law and facts, should find that the 
statements charged were true and published with good inotives and 
for justifiable ends, the party should be acquitted.!% 

Counterparts of the procedural provisions on the Wisconsin Der- 
laration of Rights, will be found in either the New York Constitution 
of 1846, or in that of Michigan of 1835. Without discussion the Wis- 
consin convention adopted the following provisions: right to a speedy 
and public trial by a jury of the vicinage, and to indictment by a 
grand jury except in cases cognizable by a justice of the peace;!” right 
to counsel, to meet witnesses face to face, and to compulsory process 
to secure witnesses. Similarly it adopted prohibitions on excessive 
bail, unreasonable searches and seizures, compulsory self-incrimina- 
tion, double jeopardy, ex post facto laws, bills of attainder, and cruel 
and unusual punishments. 

In civil matters the committee recommended a conventional pro- 
vision preserving the right to jury trial in all actions at law. To this 
George Lakin, able and experienced lawyer from Grant County pro- 
posed the following amendment: ‘‘No judge of any court shall make 
or give any charge to any petit jury impanelled to try a cause, except 
in the manner to be prescribed by the statute,’’ which he supported 
by a long and impassioned attack upon the bench. “The judicial is 
the most important branch of the government. . . . [I]t is the ruling 
power—‘still as the breeze, though dreadful as the storm.’ ’’ Against 
its omnipotence the people “. . . with too blind a devotion at the altar 
of the mother country. . . ’’ have not dared to raise a voice. But the 
judicial power no less than that of the executive and legislative needs 
restraint. Under existing conditions “‘ . . . jurors have been and are 
mere machines in the hands of the court; they act merely as they are 
acted upon—speak as they are spoken through. They are ordered out 
like hounds to do the bidding of their master; whereas they should be 
treated like men and be permitted to draw their own conclusions from 
the premises presented, however such conclusions might differ from 





10 XXIX Wis. Hist. Pusu. 294, 313. The convention also accepted without 
controversy the further provisions of the section that no man should be com- 
pelled against his consent to attend upon or support any place of worship, nor 
should money be drawn from the treasury for the benefit of religious societies, 
or religious or theological seminaries. 

1% Micu. Const. Art. I, § 7 (1846), N. Y. Consr. Art. I, § 8 (1846). 

1% In 1870 the requirement of a grand j indictment was eliminated, the 
present provision reading: ‘‘No person shall held to answer for a criminal 
offense without due process of law.” 
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those of the court.’”°? Whatever may have been the merits of Mr. 
Lakin’s proposal, he had overstated his case, and the convention, 
after a few calming remarks by Judge Dunn rejected his amendment 
by a vote of 10 to 55. 

The Declaration of Rights, in addition to these matters of common 
relevance and acceptance, also contains two brief references to 
property rights. Section 14 provides: “All lands within the state are 
declared to be allodial and feudal tenures are prohibited. Leases and 
grants of agricultural lands for a longer term than fifteen years, in 
which rent or service of any kind shall be reserved, and all fines and 
like restraints upon alienation, reserved in any grant of land hereafter 
made, are declared to be void.’’ How this provision with its tech- 
nical terms, intelligible only to real property lawyers and historians, 
came into the Wisconsin Constitution is not disclosed in the journal, 
though it is a substantial copy of similar provisions in the New York 
Constitution of 1846.1°° The 1846 Wisconsin Constitution had pro- 
vided: ‘Foreigners who are or may hereafter become residents of this 
state shall enjoy the same rights in respect to the possession, enjoy- 
ment, and descent of property as native-born citizens.’’!°* The com- 
mittee in charge of the article on the Declaration of Rights proposed 
that this be conditioned by requiring that the alien must first have de- 
clared his intention to become a citizen. The convention, however, 
rejected the change. According to Beall, it would be “both impolitic 
and unjust. It would be depriving foreigners of the most essential 
privilege that freemen could enjoy, and must operate as a severe 
check on immigration.’’ The section proposed was therefore rejected 
in favor of the provision suggested by the German-born Moritz 
Schoeffler of Milwaukee: ‘‘No distinction shall ever be made by law 
between resident aliens . . . and citizens in reference to the possession, 
enjoyment, or descent of property.’’"° 

107 XXIX Wis. Hist. Pusw. 306-312. 

108 N.Y. Const. Art. I, §§ 12, 13, 14 (1846). A similar provision had been pro- 
posed in the Wisconsin convention of 1846, but was rejected apparently because 
the members thereof could not understand its meaning or effect. 1949 Wis. L. 
Rev. 684, n. 98. 
10° Wis. Const. Art. XVI, § 15 (1846). 


10 Wis. Const. Art. I, § 15. ’ 
Art. IX, § 3 also provides: ‘‘The people of the state in their slaps of sovereignty 
are declared to possess the ultimate property in and to all lands within the 
jurisdiction of the state; and all lands the title to which shall fail from a defect 
of heirs shall revert or escheat to the people.” This is almost a verbatim copy of 
a similar provision of the Wisconsin constitution of 1846, and of the New York 
constitution of the same year. In neither of the Wisconsin conventions was there 
any debate over that provision. ; ‘ 
e 1848 constitution contained no provisions as to the property rights of 
married women, the sections which were the subject of bitter controversy in the 
1846 convention, and one of the principal grounds on which that instrument was 
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It may seem strange to present readers that the Wisconsin Con- 
stitution contains neither a due process nor an equal protection of the 
law clause, those potent provisions of the Fourteenth Amendment 
to the Constitution of the United States, through which the courts 
protect the individual’s personal and property rights against leg- 
islation deemed arbitrary and contrary to fundamental principles." 
Section 1, of Article I states, however, in obvious paraphrase of the 
Declaration of Independence: ‘‘All men are born equally free and 
independent, and have certain inherent rights; among these are life, 
liberty, and the pursuit of happiness; to secure these rights, govern- 
ments are instituted among men, deriving their just powers from the 
consent of the governed.” By an effort, probably no greater than 
that of the Supreme Court of the United States in interpreting the 
Fourteenth Amendment, the Wisconsin court has held that this sec- 
tion accomplishes the same results. The words in question “‘so declare 
the spirit of our state constitution that legislative enactments viola- 
tive of its general principle must be declared void, as beyond the 
powers vested in its legislature.’’"” 


Amendment 


This discussion of the principal provisions of the constitution be- 
fore the convention will be closed by brief reference to the amend- 
ment provision, Article XII, which has remained unchanged. Amend- 
ments to the constitution may be proposed in either house of the legis- 
lature, and if agreed to by a majority of the members elected to each 
house in two successive legislatures, and if approved by a majority 
of the voters voting on that question, shall become a part of the con- 
stitution. This was the proposal of the committee in charge of the 
subject and was adopted by the convention without debate." In the 
committee of the whole a second section was added providing that if a 





rejected. In the 1848 convention a provision proposed by President Martin: 
“Bstates held by the courtesy of right of dower shall never be subject to execution 
against the tenant nor shall the enjoyment thereof be altered or abridged by 
law” received no support. Also rejected by the decisive vote of 5 to 56 was an 
amendment to confer on married women separate property rights. However, 
Chapter 44 of Laws of 1850 established such rights in Wisconsin. 

111 Not until thirty years after the adoption of the Wisconsin constitution did 
the Supreme Court of the United States seize on the due process of law clause of 
the Fourteenth Amendment to invalidate state substantive law provisions. See 
Brown, Due Process of Law, Police Power, and the Supreme Court, 40 Harv. L. 
Rev. 943 (1927). 

112 State ex rel. Kellogg v. Currens, 111 Wis. 431, 434, 87 N.W. 561, 562 (1901). 
See also State v. Redmon, 134 Wis. 89, 101, 114 N.W. 137, 138 (1907). 

3 This was a change from the constitution of 1846 which required a two- 
thirds majority of the members elected to each house, but did not require ap- 
proval by two successive legislatures. 
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majority of the senate and assembly shall deem it necessary to call a 
convention to revise or change the constitution, they should recom- 
mend to the voters at the next election the question of calling such a 
convention, and if a majority of the voters voting on the question ap- 
prove, the legislature at its next session shall call such a convention. 
Rufus King pointed out the propriety of the first method in the cases 
of single amendments; of the second ‘‘when the whole structure and 
foundation of the constitution was to be remodeled.’’"* A more pos- 
itive proposal, borrowed from the constitution of 1846 and in turn 
from the New York Constitution of the same year making it man- 
datory on the legislature to submit every tenth year to the electorate 
the question of a constitutional convention was defeated 22 to 44 
without reported debate."5 


us XXIX Wis. Hist. Pus. 734. 

15 The onganasent in favor of the rejected proposal is well set out in the Madison 
Democrat, April 25, 1846, which may be paraphrased as follows. In this new 
and developing emg | new problems are constantly arising and political 
knowledge progressing. Each new generation should have the opportunity to 
resurvey the fundamental law, correcting the errors of the past, and providing 
new solutions for the new problems aiising. XXVI Wis. Hist. Pusu. 378. 

Wisconsin has never resorted to the calling of a constitutional convention. A 
joint resolution of 1866 diu submit the question to the people, but the popular 
vote was adverse. The New York cons?i_utions of 1846, 1894, 1938 all contain 
mandatory provisions for the submission to voters every twenty years of the 
question of a constitutional convention. For the apathy of the voters of that 
state on the question, see O’RouRKE AND CAMPBELL, CONSTITUTION MAKING IN 
A Democracy 62 (1943). 

Although today the question is of antiquarian interest only, the convention 
of 1848 like that of 1846 was much concerned over the state’s boundaries. The 
Northwest Ordinance of 1787 had provided for the creation of five states out of 
that domain. According to the ordinance Wisconsin, the fifth state to be ad- 
mitted, should have as its southern boundary an east and west line drawn through 
the southern end of Lake Michigan; as its west line the Mississippi River; as its 
north line the Canadian boundary; and as its east line the continuance due 
north of the line dividing Indiana and Illinois. Contrary to this the creation of 
the state of Illinois had encroached on the southern line, and Michigan had been 
given territory in the upper peninsular west of the projected eastern boundary 
of the fifth state. Moreover the territorial and the enabling acts had fixed the 
northern boundary at the shores of Lake Superior, and the upper part of the 
western boundary as the St. Croix River and a north and south line from its 
head waters to the St. Louis River. By the time of the 1848 convention the people 
of Wisconsin had given up any hope of claiming any part of the state of Illinois, 
and there was never a | pronounced desire to claim any part of the western 
peninsula of Michigan. Some members of the convention did, however, desire 
to extend its western boundaries, and the convention, while accepting the bound- 
aries fixed by the enabling act, did add that if agreeable to Congress it would 
prefer that the northwest boundary should be extended so or to run from the 
mouth of the St. Louis River southwest to the junction of the Mississippi and 
Rum Rivers, about twenty miles north of the present city of Minneapolis, and 
thence down the Mississippi to the southern line of the state. A motion to ap- 

nd to the constitution a reservation of claims against the federal government 
a all lands withheld from it contrary to the ordinance of 1787 was rejected on 
the ground that such a provision would endanger the admission of the state into 
the union. 

Instead of enlarging the territorial boundaries, George Brownell of St. Croix 
County, vehemently argued in the convention that its boundaries should be 
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III 
CONCLUSION 


The 1848 convention had acted wisely. In the main it considered 
only the general outlines of government, and the controversial matters 
which had caused the vejection of the 1846 constitution—banking, 
money, homestead exemptions, married women’s property rights— 
were either satisfactorily compromised or entirely ignored. In con- 
trast to the earlier document, the rejection of which was commonly 
expected, the 1848 constitution faced the people with confident asser- 
tions of its acceptance."* It had, indeed, aroused much less interest 
than its predecessor, and a mood almost of apathy was on the people. 
Although approved by a vote of 16,417 in favor and 6,184 opposed, 
the total vote was under 23,000,"” while over 34,000 had voted on 
the ratification of the 1846 constitution. 

This study of constitution making in Wisconsin may appropriately 
close with some general-observations. The constitution, framed and 
adopted over one hundred years ago, was framed for a simple pioneer 
agricultural community, but still serves our highly developed, com- 
plex industrial state. True, fifty-four amendments have been made 
to it but none have radically changed the scheme of our forefathers.""* 
The political and governmental philosophy which engendered the 
original document has undergone no less a change. Our individual- 
istic pioneer founders feared the powers of government, particularly 
that of the executive. Consequently they kept the terms of office 
narrowed by excluding from the new state all that part of the territory lying 
northwest of a line drawn from the present city of lates northeast to the 
boundary between Wisconsin and Michigan. His argument was as follows: ‘“The 
pelncieal settlements on the St. Croix are nearly two hundred and fifty miles 
above Prairie du Chien and some four hundred miles from Madison, the seat 
of government. . . . The country intervening between the St. Croix and Black 
rivers, a distance of some one hundred and forty miles is of forbidding character. 
Except in the immediate valleys of the streams there is but little good land, while 

ine barrens, tamarack swamps, and innumerable marshes and lakes cover the 
ace of the country and render the prospect of settlement remote and doubtful. 
This broad belt of waste land constitutes a barrier almost impassable between 
the settlements on the St. Croix and the nearest ones in Crawford County. Is 
not the simple statement of this fact sufficient to show the impropriety, not to 
say injustice, of attaching St. Croix County to Wisconsin?” Tk Wis. Hist. 
Pusu. 263. Because the convention refused to accept his proposal Brownell 
would not sign the constitution, and even carried his fight to Congress, where, 
however, he was likewise unsuccessful. 

116 See Southport Telegraph, Watertown Rock River Pilot, Potosi popioee, 
Prairie du Chien Patriot, IX Wis. Hist. Pusu. 71, 89, 110, 113. The only 
opposition recorded by the research of Milo Quaife came from the infant and 





determined “Liberty Party” which could not accept the provisions on “white’”’ 
suffrage. XXIX Wis. Hist. Pust. 66, 69, 91. 

117 See the Proclamation of Henry Dodge, Governor of Wisconsin Territory, 
XXIX Wis. Hist. Pus. 11. 

118 See Wisconsin Annotations, 1950, p. 1615. 
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short, salaries meager, and powers limited, lest government become 
oppressive and officers self-perpetuating. Governmental control of 
an individual’s commercial, industrial and agricultural relations, 
which is today widely demanded in the hope and expectation that 
the state may secure to all its people greater security and a more 
equitable share of the common wealth, would certainly have been 
abhorrent to the pioneer folk of Wisconsin a century ago. The ad- 
ministrative and executive branches of government, once viewed 
with suspicion have now become the predominant agencies carrying 
out the tasks of government. Our forefathers would certainly have 
looked with astonishment at such powerful administrative agencies 
as the Industrial Commission, the Public Service Commission, the 
Department of Agriculture and Markets, all appointed and none 
elected. Yet the wisdom, conscious or unconscious, of the founders by 
concentrating on fundamental outlines and refraining in the main 
from details, provided the state with a constitution, which with the aid 
of simple amendments, has permitted the government to grow and 
adapt itself to new conditions and new concepts. 

On the basic fundamentals of government the constitutional con- 
ventions of 1846 and 1848 had indeed but little disagreement. Only 
when the conventions concerned themselves with such details as 
banking, paper money, homestead exemptions and married women’s 
property rights did bitter controversy and disaster result and in these 
fields changing economic conditions and the growth of an enlightened 
public opinion forced the necessary correctives. Some restrictions of 
the earlier day still remain. The state still cannot incur debt; it can- 
not, except where later authorized by specific amendment, engage in 
activities ordinarily conducted by private initiative; the governor’s 
term of office is still two years, which some contend is too short to 
enable him to grasp and efficiently administer the multifarious duties 
now placed upon him. To consider these and other questions, it has 
been suggested that the time is now ripe for the legislature to call a 
new constitutional convention.”* A consideration of this proposal is, 
however, beyond the scope of this article. The study of the state’s 
past history, and not the solution of present problems, was the task 
to which the author set himself to perform. 





119 See Fairchild and Seibold, Constitutional Revision in Wisconsin, 1950 Wis. 
L. Rev. 201. 
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Public Transportation of Parochial 
School Pupils 


Wiu1am W. Boyer, Jr.* 


THE PROBLEM 
In General 

The twentieth century has witnessed, in this country, the rapid 
rise of denominational or parish schools. These parochial schools 
are erected, maintained and operated at the expense of the parish- 
ioners, notably Catholic and Lutheran, so that their children may 
be taught the principles of their particular faiths. Although these 
religions have created their own schools to serve religious purposes, 
their members have not been relieved of the tax burden for support 
of the public schools. They have sought a way out of this “‘dilemma’’ 
and, in so doing, have engendered a church-state conflict of major 
importance in the history of American political thought. 

One of the major issues of this modern conflict has to do with 
spatial considerations: the transportation of children to and from 
schools. 

The child in rural areas often must travel some distance to school. 
With the advent of the motor vehicle the problem of distance has 
been reduced. Public school authorities met the problem, in mosi 
districts, with a system of school buses. Private and parochial school 
authorities, especially Catholic, have maintained that their limited 
funds do not make it economically feasible for them to provide 
separate transportation of children to their schools. They assert, 
moreover, that since they still share the tax burden in support of 
transportation to and from public schools, justice demands such 
transportation to be extended to and from private and parochial 
schools. 

In many instances the pupils of parochial establishments began to 
ride buses provided by public school districts. This, and similar situ- 
ations, elicited various attempts to gain the response of governmental 
action, principally judicial and legislative, against the right of public 





* B.A., College of Wooster, 1947; M.A., University of Wisconsin, 1949; gradu- 
ate Teaching Ass’t in Political Science, University of Wisconsin, 1948-1951; In- 
structor in Political Science, University of Florida, 1950; Instructor in Political 
Science, Grinnell College since 1951. 

This article was originally prepared as a memorandum to the Governor’s Com- 
mission on Human Rights of Wisconsin. The research for this paper was aided 
with funds made available from the Wisconsin Legal History Fund. 








January] TRANSPORTATION OF PAROCHIAL SCHOOL PUPILS 65 





school boards to allow the expenditure of public funds for those 
attending non-public schools. Such governmental action is based 
upon the claim that the practice of transporting children to and 
from parochial schools is an aid to such schools and, hence, con- 
stitutes governmental aid to churches in conflict with constitutional 
provisions requiring the separation of church and state. 


In Wisconsin 


In 1936, Wisconsin had an estimated population of 3,081,684! of 
which 1,605,820 were reported to be church members or, roughly, 
one-half of the total state population.? Of this total church member- 
ship 523,160 people, or 33%, were reported as Lutheran, and 741,563 
people, or 46%, were reported as Catholic. Thus 1,264,723 people, 
or 79%, of the total church membership in Wisconsin, were members 
of the Roman Catholic and Lutheran churches.* 

The Roman Catholic and Lutheran churches maintain parochial 
schools in Wisconsin. It should not be assumed, however, that all 
school-age Catholic and Lutheran children in Wisconsin attend 
parochial schools. It is difficult to provide a clear picture of the 
number of children in private and parochial schools in Wisconsin be- 
cause such enrollments are not exactly or accurately reported. In 
1945-46, a separate study of private and parochial school enrollment 
was made by the Wisconsin Department of Public Instruction. Re- 

sults of the study indicated that about 25 per cent of the total num- 
' ber of elementary school pupils and approximately 10 per cent of all 
high school pupils were in parochial and private schools.‘ Recent 
statistical data indicates, moreover, that parochial school enrollment 
has increased. 


Information reported to the state superintendent’s office in- 
dicates that nearly 27 per cent of all elementary and secondary 
school age pupils [were] in private and parochial schools in 1949- 
50 either full time or part time. On this basis it is estimated that 
28 per cent of the elementary age children are in private and 
parochial schools a major part of their time. . . . It is estimated 
that about 15 per cent of the [high school] pupils . . . are in private 
and parochial schools at the present time.® 





1 EsTIMATED PoPuLATION OF THE UNITED SraTEs, ETC., BULLETIN No. 4, 
Series P-45, 2 (U. S. Bureau of the Census, 1945). 


21 Rexicious Bopms: 1936, 306 (U. S. Bureau of the Census, 1941). 
8 Td., 306-311. 


‘ Pererson, Wisconsin Neeps TEACHERS (mimeographed, University of Wis- 
consin School of Education, 1950) 9 


5 Ibid., “private and parochial schools will be found largely in cities and vil- 
lages since a one-room open country parochial school is a rarity in Wisconsin.” 
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It would appear, therefore, that the problem of public transporta- 
tion of children to private and parochial schools comprises a serious 
issue in. Wisconsin. The above statistics tend to reveal, if nothing 
more, that formidable forces exist in Wisconsin in support of public 
transportation of children to parochial schools. But every attempt, 
local or state-wide, to legalize such transportation has ended in 
failure. 

CONSTITUTIONAL CONSTRUCTION 


Legal Status in the States 


The constitutions of forty-five of the states, thirty-seven of them 
by specific reference to sectarian institutions, prohibit the appropri- 
ation of public money to schools controlled by religious organiza- 
tions. Vermont, Maryland and New York, the latter by virtue of a 
constitutional amendment in 1938 lack such a constitutional provision. 
While Vermont also has no judicial limitation, Maryland has pro- 
hibited such expenditures by judicial action.® 

Despite this almost unanimous restriction there is a split of au- 
thority on the question of the constitutionality of statutes providing 
for public transportation of children to and from non-public schools. 
The conflict in the cases usually arises over the question of whether 
such transportation is a direct aid to sectarian schools or whether it 
is an aid to the child. If it is held that such transportation aids the 
sectarian school the statute is declared unconstitutional. If, on the 
other hand, the transportation is held to be of benefit to the child, 
rather than to the sectarian school, the statute is declared valid. 

The courts of Maryland, California, Kentucky and New Jersey 
have taken a position favorable to the transportation of children to 
non-public schools by adhering to the “child benefit’”’ theory;? such 
transportation has been declared a reasonable exercise of the state’s 
police power, in those states. 

* The citations will be found in: Note, Catholic Schools and Public Money, 50 
Yate L. J. 917 (1941). To explain the adoption of such explicit constitutional 
provisions, the article points to the continuing efforts of Eatholies to obtain 

ublic funds for Catholic education coinciding with periodic waves of anti- 
atholic sentiment which swept over America between 1830 and 1928. The 
amendment of those state constitutions which did not contain a provision pro- 


hibiting the appropriation of public moneys to sectarian institutions closely 
a the rise to power of the first important anti-Catholic political party 
in 1835. 

’ Nichols v. Henry, 301 LE 434, 191 S.W.2d 930 (1945); Adams v. Commis- 
sioners, 180 Md. 550, 26 A.2d 377 (1942); Board of Education v. Wheat, 174 Md. 
314, 199 Atl. 628 (1938); Everson v. Board of Education, 133 N.J.L. 350, 44 
A.2d 333 (1945), but see discussion infra of further Everson litigation; Bowker 
v. Baker, 73 Cal. App.2d 653, 167 P.2d 256 (Dist. Ct. of Ap. 1946). The Ken- 
tucky court had held that public school funds may not be for the purpose of 
transporting children to private or parochial schools [Sherrard v. Jefferson 
County Board of Education, 294 Ky. 469, 171 S.W.2d 963 (1943) ], but the same 
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On the other hand, the courts of Wisconsin, South Dakota, Wash- 
ington, New York, Delaware, Pennsylvania, Iowa and Oklahoma 
have taken an unfavorable view of the public transportation of 
children to non-public schools.’ Although the courts of some states 
have not ruled on the subject, statutes or opinions of the attorneys 
general in some states, Idaho and Montana for instance, are unfavor- 
able to public transportation of children to non-public schools.® 

Most of the states have constitutional provisions which are some- 
what different from those in the Wisconsin Constitution. It is obvious 
that the constitutionality of any Wisconsin statute which would 
permit transportation of pupils to non-public schools at public ex- 
pense must depend upon a consideration of the applicable provisions 
in the Wisconsin Constitution.’” 


court decided in 1946 that although the rule still applies generally, it does not 
apply to prevent general county funds from being used to provide transporta- 
tion for parochial and private school pupils [Nichols v. Henry, supra, this note]. 
See 22 Notre Dame Law. 192, 194-5 (1947) and cases cited therein. At least 
eleven states have statutes providing for transportation of parochial school 
students, namely: California, Illinois, Indiana, Louisiana, Maryland, Massa- 
chusetts, Michigan, Mississippi, New Jersey, New York, and Oregon; 27 Ore. 
L.R. 150, n. 2 (1948). 

8 State ex rel. Traub v. Brown, 36 Del. 181, 172 Atl. 835 (1934), writ of error 
dismissed, 39 Del. 187, 197 Atl. 478 (1938); School District v. Parker, 238 Iowa 
984, 29 N.W.2d 214 (1947); Judd v. Board of Education, 278 N.Y. 200, 15 N.E. 
2d 576 (1938); Gurney v. Ferguson, 190 Okla. 254, 122 P.2d 1002 (1942); Con- 
nell v. School Directors, 356 Pa. 585, 52 A.2d 645 (1947); Hlebanja v. Brewe, 
58 S.D. 351, 236 N.W. 296 (1931); Mitchell v. School District, 17 Wash.2d 61, 
135 P.2d 79 (1943); State ex rel. Van Straten v. Milquet, 180 Wis. 109, 192 N.W. 
392 (1923); Costigan v. Hall, 249 Wis. 94, 23 N.W.2d 495 (1946). Note, however, 
that the New York constitution was amended in 1938 to permit transportation 
of parochial school children. This amendment superseded the. decision in the 
Judd case, supra, this note. N.Y. Const. Art. XI, sec. 4. Distinguish Oklahoma 
Ry. v. St. Joseph’s Parochial School, 33 Okla. 755, 127 Pac. 1087 (1912). 

® Montana, Laws of 1941, c. 152, § 8; Idaho Attorney General, see 22 Notre 
Dame Law. 192, 198 (1947). The attorney — of Minnesota expressed the 
same opinion in 1920; Report of Attorney General of Minnesota (1920) p. 300. 
The Minnesota Attorney General upheld a statute as constitutional which author- 
ized transportation of pupils to parochial schools [M1nn. Stat. § 2861 (1937) }; 
but only on the express condition “‘if the school district expends no funds thereon.” 
22 Notre Dame Law. 192, 195-6 (1947). “Many of the states, Alabama, Arizona, 
Arkansas, Colorado, Connecticut, Florida, Georgia, Nebraska, Nevada, New 
Mexico, North Carolina, Ohio, . . . Rhode Island, South Carolina, Tennessee, 
Utah, Vermont, and West Virginia, as well as the District of Columbia, have no 
judicial decisions on the point here discussed.” Id. at 198. 

10 As Mr. Justice Cassoday, speaking for a unanimous court, said in the famous 
bev — of State ex rel. Weiss v. District Board, 76 Wis. 177, 208, 44 N.W. 

, (1890 

“The question thus presented is not one of sectarian predilection, nor of 
religious belief, nor of theological conception, nor of sentiment, but one of 
fundamental law. It is no part of the duty of this court to make or unmake, 
but simply to construe this provision of the constitution. All questions of 
political and governmental ethics, all questions of policy, must be regarded 
as having been fully considered by the convention which framed, and con- 
clusively determined by the people who adopted, the constitution. . . . The 
oath of every official in the state is to support that constitution as it is, and 
not as it might have been.” 
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The relevant provisions of the Wisconsin Constitution follow. 
Article I, Section 18, provides: 


The right of every man to worship Almighty God according 
to the dictates of his own conscience shall never be infringed; 
nor shall any man be compelled to attend, erect or support any 
place of worship, or to maintain any ministry, against his con- 
sent; nor shall any control of, or interference with, the rights 
of conscience be permitted, or any preference be given by law 
to any religious establishment or modes of worship; nor shall 
any money be drawn from the treasury for the benefit of religious 
societies, or religious or theological seminaries. 


Article X, Section 3, provides: 


The legislature shall provide by law for the establishment of 
district schools, which shall be as nearly uniform as practicable; 
and such schools shall be free and without charge for tuition to 
all children between the ages of four and twenty years; and no 
sectarian instruction shall be allowed therein. 


The Van Straten Case 

Wisconsin’s parent case on the subject is State ex rel. Van Straten 
v. Milquet," which constituted an appeal from the circuit court of 
Brown County. In 1921, at an annual school meeting, the school 
district held elections which resulted in the decision to suspend 
school thereafter. The school board entered into a contract to trans- 
port children to an adjoining public school.’* The bus driver, Van 
Straten, brought an action for a writ of mandamus to compel Milquet, 
treasurer of the school district, to pay the former for two months 
services under the contract. From a judgment in favor of Van Straten, 
awarding the writ, Milquet appealed to the supreme court. The 
issue arose whether the school district should pay for transportation 
to a parochial school. It appeared that of the 27 children carried, 
only 2 attended public school; the remaining 25 attended parochial 
school. 

Chief Justice Rosenberry wrote the opinion for the supreme court. 
He asserted that school districts are “quasi-public corporations’’ 
having corporate existence by force only of their public functions; 
therefore they may only exercise such powers as are expressly con- 
ferred by statute. The relevant statute was Section 40.16(1)(c) pro- 
viding: 

It shall be the duty of the school board of any district in which 
the electors have voted to suspend [school] . . . to provide for 





11 180 Wis. 109, 192 N.W. 392 (1923). 
22 The school board was acting under Wis. Star. § 40.16(1)(c) (1921). 
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the payment of the tuition of all children of school age residing 
in the district who desire to attend school in some adjoining dis- 
trict . . ., and to provide transportation to and from schools for 
a period of at least six months during the school year or for such 
time as the district school is suspended, for all children between 
the ages of six and sixteen residing more than one mile from the 
nearest school. 


The chief justice reasoned that, in reality, the school district had 
made two contracts: the first providing for transportation of only 
public school pupils, and the second providing for transportation of 
parochial school pupils. Therefore, the issue was whether the school 
district had the power to contract for transportation of parochial 
school children. The supreme court ruled that the school district 
had no such power under the statute. 

The Van Straten case is cited by many courts as holding that 
legislation providing for transportation of pupils to sectarian schools 
at public expense is unconstitutional.’* But this claims too much for 
that decision. Strictly speaking, it holds that under the provisions of 
Section 40.16(1)(c) in force at that time, a school district which had 
suspended operation of its school had no authority to enter into a 
contract for transportation under which pupils could be and were 
transported to a sectarian school. Although the constitutionality of 
the statute itself was not questioned, Chief Justice Rosenberry did 
state, for the court, that: 

The whole scope and purpose of the statute is to comply with 

the provisions of the constitutional mandate and that requires 

that free, non-sectarian instruction be provided for all persons 
of school age. The board is not authorized to expend public funds 
for any other purpose. The contract made by the district board 


whereby it attempted to provide transportation of pupils to a 
private school was an act beyond its authority and therefore 


invalid.'4 
The Costigan Case 


If there was any question remaining about the authority of a 
school district to transport pupils to non-public schools without ex- 





18 Thus in Judd v. Board of Education, 278 N.Y. 200, 213, 15 N.E.2d, 576, 582 
(1938), the New York Court of Appeals stated: ““‘We have found but two decisions 
upon the precise question involved in this case (State ex rel. Van Straten v. Mil- 
quet..., and State ex rel. Traub v. Brown, supra), in both of which it was held 
that the furnishing of transportation at public expense to private or parochial 
school children was prohibited by the provisions of their respective Constitu- 
tions which were similar to ours. To like effect was Report of the Minnesota 
Attorney General, 1920, page 300.” See also 118 A.L.R. 806 (1938). 

4 State ex rel. Van Straten v. Milquet, 180 Wis. 109, 115-116, 192 N.W. 392, 


395 (1923). 
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press legislative mandate it was settled by the court in 1946. In 
Costigan v. Hall,* the Wisconsin Supreme Court considered Section 
40.34(2) in the form in which it existed in the 1945 statutes. That 
section provided: 

The board of any district which has suspended school shall 
pay the tuition of all children of school age residing in the dis- 
trict who atiend other district schools . . . and shall provide 
transportation to and from school for all children residing more 
than two miles from the nearest district school . . . which they 
may attend, and the district shall receive the regular state . . . 
aid . . . on account of such transportation. 


Costigan had brought a taxpayer’s suit to prevent the transporta- 
tion of parochial school children in the public school bus while school 
was suspended in a Juneau County school district. Hall, the bus 
driver, maintained that the children were not transported to a 
parochial school, but that they ‘‘alighted in the public streets . . . 
and thence went to the school they desired to attend.’’ Costigan 
relied upon the decision in State ex rel. Van Straten v. Milquet.’* The 
statute in that case, Section 40.16(1)(c) of the 1921 Wisconsin Stat- 
utes (quoted previously), and the statute in the present case are 
quite similar. 

Upon appeal, the court construed the 1945 statute, as follows: 


This language implies two things as to transportation to the 
schools the children attend. To be entitled to transportation the 
children must attend the nearest district school, and they must 
live more than two miles from that school.'” 


The court refused to argue the parochial school issue. The children 
who attended public school had not attended the “nearest district 
school,”” but one beyond the nearest school. Therefore the entire 
bus transportation was illegal and any discussion of the constitutional 
issue respecting transportation to and from parochial schools was 
beside the point. 

Counsel for both parties asked the court to decide whether under 
the constitutional provisions a district board could lawfully expend 
money for the transportation of pupils to a parochial or private 
school. To this, the court replied: 


That issue is not within the pleadings in this case. . . . It would 
have us give advice to parties and to the public in a case not 





6 249 Wis. 94, 23 N.W.2d 495 (1946). 
8 180 Wis. 109, 192 N.W. 392 (1923). 
17 Costigan v. Hall, 249 Wis. 94, 99, 23 N.W.2d 495, 497 (1946). 
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before us. That we have no power to do and we must decline to 
overstep our powe1.!® 


Hall had contended that if the statute be construed to provide trans- 
portation of children to putlic schools and provide none for children 
to parochial schools, the statute must necessarily deny to the latter 
the equal protection of the law and was, therefore, void. The court 
refused to decide this issue. 

If this were all that could be deduced from the Costigan case it 
would not have much importance for this discussion. The defendant, 
however, petitioned the court for rehearing which was denied.’® In 
so doing, the court explained its ruling in the Costigan case by in- 
directly affirming its decision in the Van Straten case, to wit: 


Ruling (1) was that in the Van Straten Case . . . the court held 
that the statute there involved only authorized the transporta- 
tion of children to a public school, and the present statute, sec. 
40.34(2) is of the same import. We adhere to that ruling, and 
this is sufficient to require denial of the motion for rehearing.” 


Attorney General Fairchild, in 1949, in answer to a question by 
Superintendent of Public Instruction G. E. Watson, replied: 


I interpret the Costigan Case as meaning that unless there is a 

grant of authority to transport students to and from private 

schools by express terms of a statute, no such authority exists, 

regardless of any constitutional question and regardless of the 

— in which the cost of transportation is proposed to be 
orne.”! 


The 1949 statutes on this subject are not identical with those in 
the Costigan and Van Siraten cases; neither are they so dissimilar as 
to differ substantially from the earlier statutes. It may fairly be 
stated, therefore, that by enacting chapter 500, Laws 1949, which 
amended the statutes relating to school transportation, the Wiscon- 
sin legislature may be presumed to have been guided by the decisions 
in the Van Straten and Costigan cases. If the legislature had intended 
to deviate from the result reached in those cases, it could have made 
that intention unmistakable by resort to express language to that 
effect. But this the legislature did not do. Indeed, it might be stated 
that the legislature was not even silent on the subject insofar as it 
evinced an intent to continue the same limitations upon the au- 
thority of school districts by using language similar to that on which 


18 Costigan v. Hall, 249 Wis. 94, 99, 100, 23 N.W.2d at 498. 
19 249 Wis. 100a, 24 N.W.2d 408 (1946). 

2° Ibid, 

21 38 Ops. Wis. Att’y Gen. 582, 584 (1949). 
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the court had previously based its interpretations in the Van Straten 
case, in 1923, and again in the Costigan case, in 1946. 


Public Funds and Religious Purposes 


In addition to the statutory and constitutional grounds relied upon 
in the Costigan and Van Straten cases there are several other con- 
stitutional arguments that could and, to some extent, have been 
used by the court to support its ruling that public funds may not 
be used to transport parochial school children. 

The fourth clause of Article I, section 18 of the Wisconsin Con- 
stitution provides in substance that no money shall ‘‘be drawn from 
the treasury for the benefit of religious societies or religious or 
theological seminaries.’’”? If the Wisconsin legislature were to enact 
into law a measure that would permit pupils to be transported to 
sectarian schools at public expense, that measure might well be re- 
garded as falling directly within the prohibition contained in Article 
I, section 18. The funds for payment of such transportation would 
come not only from the proceeds of taxes levied by the school dis- 
tricts but also from state aid paid from the state treasury as pro- 
vided by statute. The question then may be prompted whether 
money thus paid out of the state treasury for the transportation of 
pupils to sectarian schools is for the benefit of “religious societies or 
religious or theological seminaries,’’ within the meaning of the fourth 
clause of Article I, section 18. In 1945, the Attorney General of 
Wisconsin answered this question in the affirmative.** Attorney 
General Martin was asked his opinion, by the Assembly, of the 
constitutionality of Bill No. 439A. The Bill provided for transporta- 
tion of parochial school pupils at public expense. The Attorney 
General said: 

A sectarian school is considered a religious seminary within the 

meaning of that term as used in art. I, sec. 18. State ex rel. Weiss 

v. District Board, (1890) 76 Wis. 177 at 215. We... are of the 

opinion that such transportation must be considered to be for 

the benefit of the school. In arriving at this conclusion we follow 


the theory adopted by the great weight of authority to the effect 
that transportation of pupils to a private or sectarian school 





2 Article I, section 18 was the subject of detailed analysis by Mr. Justice 
Cassoday in State ex rel. Weiss v. District Board, 76 Wis. 177, 208, 44 N.W. 
967, 978 (1890). He concludes: “The thing that is prohibited is the drawing of 
any money from the state treasury for the benefit of any religious school.” 76 
Wis. 177, 215, 44 N.W. 967, 980 (1890). 

% Wis. Srar. § 40.34(11) (1949). “School districts and municipalities which 
furnish transportation to and from a public school as provided in this section 
shall be entitled to receive state aid on account of such transportation . . .” 


4 34 Ops. Wis. Art’y GEN. 127, 131 (1945). 
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must be regarded as a benefit to the school and not the child, 
which we believe represents the sounder view. 


An Exclusive System 


A difficult question is presented as to whether legislation that 
would permit transportation of pupils to sectarian schools at public 
expense would be contrary to Article X, section 3, of the Wisconsin 
Constitution. This section imposes a mandate upon the legislature to 
establish free non-sectarian common schools. The last clause stipu- 
lates: ‘and no sectarian instruction shall be allowed therein.’’ The 
word “therein’’ obviously refers to the free common schools, the 
creation of which is provided for in that section. 

Article X, section 3, therefore, by its own terms prohibits sec- 
tarian instruction in the common, or public, schools themselves. As 
a consequence of this interpretation, it would be difficult to claim 
that transportation of pupils to sectarian schools in any way in- 
volves sectarian instruction in the public schools, since it would in 
no way relate to the public schools. The presumption is, however, in 
favor of a different argument, at least so far as Wisconsin law is 
concerned. 

The reasoning which prevails is to the effect that the provisions 
of the Wisconsin Constitution are designed to promote the establish- 
ment and maintenance of free non-sectarian schools. Such a system, 
by implication, is to be exclusive, and is to furnish the only educa- 
tional facilities to be supported by public funds.** This view is sup- 
ported by the position taken by the court in an early case. In Curtis’ 
Adm’r v. Whipple,” the Wisconsin Supreme Court held unconstitu- 
tional an act authorizing a town to levy a tax to raise funds for the 
benefit of a private educational institution on the ground that the 
tax was not levied for a public purpose. Mr. Justice Paine, in a 
concurring opinion, stated: 


Our constitution provides for a general system of public free 
schools, for normal schools, incorporated academies, and a state 
university. These are all to be supported largely by taxation. 
And from the general and extensive character of the provisions 
upon this subject, I think there is some implication that this 





_% 34 Ops. Wis. Art’y Gen. 127, 131 (1945). It would be of even more sig- 
nificance to consider the fact if this case were presented to the present Supreme 
Court of Wisconsin, that former Attorney General Martin is an associate justice 
of that court. 

% Views of this effect are expressed in State ex rel. Van Straten v. Milquet, 
180 Wis. 109 (1923), discussed supra, and in an opinion by Mr. Justice Paine 
in Curtis’ Adm’r. v. Whipple, 24 Wis. 350, 359-60 (1869). 

17 24 Wis. 350 (1869). 
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system was designed to be exclusive, and to furnish the only 
public instruction which was to be supported by taxation.”* 


There appears to be language in accord in State ex rel. Van Straten 
v. Milquet.”® In that case the Wisconsin Supreme Court pointed out 
that the mandate given the legislature by the Wisconsin Constitution 
requires that free non-sectarian instruction be furnished all persons 
of school age. In holding that a contract providing for transporta- 
tion of pupils under which children went to a sectarian school, rather 
than a public school, was beyond the statutory power of the district 
school board, the court stated: 


A contention that a contract of the kind involved in this case 
is valid wholly ignores the underlying fundamental purpose of 
our educational system as set forth in the constitution.*° 


It would appear from this latter line of reasoning, therefore, that 
legislation providing for transportation of pupils to sectarian schools 
would be in violation of. Article X, section 3, of the Wisconsin Con- 
stitution, since Wisconsin authorities, previously referred to, con- 
sider such transportation as being directly for the benefit of sectarian 
institutions to which pupils are transported, rather than for the 
benefit of the pupils themselves. 


Public Funds and Private Purposes 


Another constitutional issue involves the question whether legis- 
lation providing for public transportation of parochial school pupils 
would be unconstitutional on the ground that it would result in the 
appropriation of public funds for a private purpose. This question 
concerns more than parochial schools, for it relates to the constitu- 
tionality of such legislation not only insofar as it would apply to 
sectarian schools, but also as it would apply to non-sectarian private 
educational institutions. 

It is fundamental under the Wisconsin Constitution that a tax 
may be levied, or an appropriation made, only for a public purpose.* 


28 24 Wis. 350, 359 (1869). 

29 180 Wis. 109, 192 N.W. 392 (1923). 

3° 180 Wis. 109, 116, 192 N.W. 392, 395 (1923). There is authority in other 
jurisdictions to the effect that the furnishing of transportation to children attend- 
ing sectarian institutions at public expense constitutes an appropriation of 

ublic funds for a private p . Adams v. County Commissioners of St. 

ary’s County, 180 Md. 550, 26 A.2d 377 (1942) states that it is 3" 80 
held; Sherrard v. Jefferson County Board of Education, 294 Ky. 469, 171 S.W.2d 
963 (1942); see also 16 N.Y.U.L.Q. Rev. 141 (1938). The same rule would apply 
to any private educational institution. 

1 State ex rel. W.D.A. v. Dammann, 228 Wis. 147, 277 N.W. 278, 280 N.W. 
698 (1938); State ez rel. American Legion v. Smith, 235 Wis. 443, 293 N.W. 161 
pa = ex rel. Smith v. Annuity & Pension Board, 241 Wis. 625, 6 N.W.2d 

1942). 
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The question thus is posed whether the appropriation or use of public 
funds for transportation of pupils to sectarian or non-sectarian 
private schools on the same basis as transportation furnished pupils 
attending public schools is for a public or private purpose. Since 
Wisconsin authorities adhere to the proposition that public trans- 
portation of non-public school students is for the direct benefit of 
the private educational institutions rather than for the children 
that attend such schools, the conclusion appears inescapable that the 
appropriation or use of public funds for such transportation would 
be for a private purpose. This is true, at least, until the legislature 
declares that it is aiding and encouraging beneficent educational in- 
stitutions, such as parochial schools, for the public good. Such aid 
under those terms would raise the issue directly and there is great 
doubt that it would be declared a “public’’ purpose under the con- 
stitution even if it cleared the other constitutional hurdles. Further, 
that conclusion is reinforced by the proposition that the Wisconsin 
constitutional provisions relating to education are designed to pro- 
mote the establishment and maintenance of free non-sectarian schools. 
These, by implication, are to furnish the only educational facilities 
to be supported by public funds. It follows that any appropriation 
for the benefit of a private educational institution would necessarily 
be for a private purpose.*? 

It may appear that this conclusion conflicts with the Wisconsin 
Supreme Court’s decision in State ex rel. W.D.A. v. Dammann in 
1938. In that case the court referred to Section 199.03(1) and (2), 
Wisconsin Statutes, 1937, which authorized public funds for the 
Wisconsin Development Authority, a private corporation, to ‘‘pro- 
mote” and “encourage”’ the organization of municipal power dis- 
tricts and certain cooperative associations or non-profit corporations 
for the development of public utilities and public power. The court 
stated that it had no difficulty in construing such words as authoriz- 
ing the corporation to engage in such educational activities “as are 
ordinarily proper for the state to engage in and to use the funds for 
this purpose.’””** Reference was also made to cases holding that an 
appropriation by the Wisconsin legislature must not merely be public 
in purpose, but a proper expenditure by the state that will not violate 
the constitution in any of its provisions.* Thus, the court in the 
Dammann case recognized that state funds could be appropriated to 





% See note 30 supra. 

33 228 Wis. 147, 277 N.W. 278, 280 N.W. 698 (1938). 

* Td. at 190, 280 N.W. at 712. 

%* The cases are cited in State ex rel. W.D.A. v. Dammann, 228 Wis. 147, 183, 
280 N.W. 698, 709 (1938). 
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a private corporation to be used by it for educational purposes on 
the same plane and for the same purpose as the state itself could 
expend its funds. This case is distinguishable, however, from the re- 
quirements stipulated for formal education. In the Dammann case 
the court upheld the expenditure on the ground that it was for the 
purpose of general public education in that it informed the public 
as to matters of statewide public importance, as contrasted to the 
expenditure of public funds for formal education. As an attorney 
general’s opinion states: 


Where . . . formal education is concerned . . . it would seem from 
the decisions of our supreme court . . . that the state would be 
limited in its expenditure of public funds to the support and 
maintenance of the free non-sectarian institutions as are pro- 
vided and maintained by the legislature pursuant to the man- 
date laid down in our constitution and it would follow that any 
expenditure of public funds for the benefit of private educational 
institutions would be for a private purpose. 


StTaTuTORY INTERPRETATION 


The Supreme Court of Wisconsin stated in State ex rel. Van Straten 
v. Milquet that a school district has “only the powers given to it by 
statute and such implied powers as are necessary to execute the 
powers expressly given to it.’’*7 A discussion of the Wisconsin stat- 
utes bearing on the subject of school transportation would appear 
to be in order at this point. 

The authority and duties of a school district to transport children 
are set forth in Section 40.34. Section 40.34(1) provides in part: 


The school -boards of all school districts operating public 
elementary schools or public high schools of any type shall pro- 
vide transportation to and from school for all pupils residing in 
the district and over 2 miles from the nearest public school they 
may attend. [italics supplied] 


Under the rule of ejusdem generis,** the italicized words “school’”’ and 
“pupils” refer to the earlier phrase “‘public elementary schools or 
public high schools,” thus obviating any interpretation that this 





% 34 Ops. Wis. Att’y Gen. 127, 134 (1945). 

37 180 Wis. 109, 113, 192 N.W. 392, 394 (1923). 

38 “Tn the construction of laws, . . . the ‘ejusdem generis rule’ is, that where 

general words follow an enumeration of persons or things, by words of a 
articular and specific meaning, such general words are not to be construed 

in their widest extent, but are to be. held as applying only to persons or 

a A of the same _— kind or class as those specifically mentioned.”’ 

Bu. L. Dict. 645 (8rd ed., 1933). 
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section might possibly be construed to authorize public school dis- 
tricts to transport children to parochial schools.*® 


It may be stated, as a consequence, that nowhere in Section 40.34(1) 
has the Wisconsin legislature authorized districts to transport any- 
one to and from school except to and from a public school. 


Charging Fares 


Although Wisconsin authorities have ruled that it is not legal to 
transport children to parochial or private schools at public expense, 
the question also may be raised whether school districts may trans- 
port children to such schools in district owned and operated ve- 
hicles if it charges fares equal to the cost of such transportation. 
Superintendent of Public Instruction Watson addressed this ques- 
tion to Attorney General Fairchild, who replied: 


Since the district lacks authority to transport children to and 
from a parochial or private school, it is immaterial whether it 
proposes to charge fares. The charging of fares would not furnish 
authority which is otherwise lacking under the statute. If a dis- 
trict were to furnish any transportation for which it exacted a 
charge, it would have to find in the statutes not only authority 
to furnish the transportation, but authority to make the charge.*° 


It is quite likely, moreover, that a school district that went ahead 
to transport children to parochial or private schools even with the 
charging of fares, would be in danger of depriving itself of state and 
county aids. Section 40.34(10) and (11), of the 1949 statutes, ex- 
pressly limit state aid for transportation to that provided to and 
from ‘‘public’”’ schools. 


Transportation Contracts 
Section 40.34(1), of the 1949 statutes, provides in part: 


Transportation may be provided by the school board . . . by 
any of the following methods: (a) By contract with a common 
carrier; (b) By contract with the parent or guardian of the 
children to be transported or with other parties; .... (f) By 
contract with a taxi company. 





%° The Wisconsin Supreme Court pointed out in Chicago & N.W.R. Co. v. 
Railroad Commission, 162 Wis. 91, §3, 155 N.W. 941, 942 (1916) that “These 
rules require us, when we find in a statute words relating to a particular person 
or eouiiite subject followed by general words, to restrain these general words to 
persons or subjects of the same genus or family to which the particular person 
or’subject belongs.” 

40 38 Ops. Wis. Atr’y Gen. 582, 584 (1949). In Heuttner v. Eau Claire 243 
Wis. 80, 84, 9 N.W.2d 583, 584 (1943), the court ruled: ‘“‘Where there i is a statute 
governing the matter that statute must be strictly complied with.” 
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According to Attorney General Fairchild, if the condition were met 
that the full cost of transportation of children to parochial schools 
is paid for out of funds other than public funds, Section 40.34(1), 
as quoted above, would permit the transportation of children to 
private or parochial schools at the same time and in the same vehicle 
with children being transported to public schools. But such would 


not be the case: 


. . . where the district or municipality operates the vehicle it- 
self, even though it has a written contract with the driver for 
such operation as required by sec. 40.34(3). In such cases the 
operator of the vehicle is an employe of the district rather than 
an independent contractor. The district has the right to control 
the operations of its employes and it could not authorize an 
employe to do anything which it could not itself do. 


Even where the vehicle is owned by a third party, and the district 
provides the transportation by contracting with him, it is conceiv- 
able that the contract might be made by which the district engages 
the owner of the vehicle as its employe instead of dealing with him 
as an independent contractor.“ But Attorney General Fairchild went 


on to state that: 


There can be little question that where the district supplies 
the transportation by means of a common carrier or by contract 
with parent or guardian or taxi company, the relationship is not 
that of employer and employe; and in such cases the district is 
not obligated to impose restrictions upon other uses to be made 
of the vehicle which do not interfere with the performance of 
the contract for transportation in which the district is inter- 


ested.* 


Despite the authority that the state legislature has delegated to 
school districts, to contract for transportation under the provisions 
of Sections 40.34(1) and (3), it remains quite clear that no contract 
to transport non-public school pupils can be made since Wisconsin 
statutes provide no authority for a school district or municipality 
to transport students to and from private or parochial schools at 


public expense. 





41 38 Ops. Wis. Atr’y Gan. 582, 586 (1949). 

“ Ibid., “One may contract for the services of another as an employe even 
though the latter is required by the contract to furnish his own vehicle in the 
Tee of the employment. See as examples, Eagle v. Industrial Comm., 

1 Wis. 166; C. R. Meyer & Sons Co. v. Grady, 194 Wis. 615; and Fultz v. Lange, 
238 Wis. 342.” 

“ 38 Ops. Wis. Art’y Gen. 582, 586 (1949). 
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A Problem of Definition 


The provisions of Section 40.34 of the 1949 statutes relating to 
transportation to a public school usually limit such transportation 
by the express term of “public school.’”? Where the legislature has 
omitted the term “‘public’”’ in its designation of “school,” may it be 
inferred that the legislature intended to include a private or paro- 
chial along with a public school? 

For instance, Section 40.34(8a) (a) provides that any school dis- 
trict or other governmental agency ‘authorized to operate or con- 
tract for the operation of a school bus may provide transportation 
for the persons defined in Section 40.345(3)(a) to and from any 
extracurricular school activity’? under certain specified conditions. 
The classes of persons defined in Section 40.345(3)(a) are .school 
children and students, their parents or guardians, members of the 
faculty, and school doctors, dentists and nurses. The word “school,” 
moreover, as used in Section 40.345(3)(a) is not expressly limited to 
a “public school.’’ Since the legislature did not specifically provide 
transportation of these persons to “public” schools, but simply to 
“schools,’’ does this mean that the legislature gave its consent to 
transportation of such persons to extracurricular “‘parochial’”’ as well 
as “public’’ school activities? 

Obviously, the question poses the problem of discovering the in- 
tent of the legislature. Among other aids which may be considered 
in determining the intent of the legislature is the title of the act.“ 
The title of chapter 40 is merely “School Districts.’”’ It is also a 
familiar rule of construction that all parts of a statute must be 
taken into account in ascertaining its meaning. By applying this rule 
one would find that chapter 40 relates primarily to “public’’ schools. 
To be sure, the definitions contained in Section 40.01 do not expressly 
exclude private schools, but that section indicates a general intent 
to comprehend within the regulatory scope of the chapter only 
schools supported by public taxation. The term “school” is used 
often throughout the chapter where from the context only a “‘public’”’ 
school could be meant. Indeed, in Sections 40.47(2)(b) and (c), and 
Section 40.345(4), the legislature specifically refers to a ‘‘parochial’’ 
or “private’’ school, thus indicating its clear intent to include such 
schools in a certain few instances. 

It may fairly be concluded, then, that the word “school,’’ when 
used without any other designation, means a “public” school. It 





“ See Church of The Holy Trinity v. United States, 143 U.S. 457 (1892) for 
an interesting discussion of the problem of discovering the intent of the legis- 
lature when general terms are used in a statute. 
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would follow that a school district is not authorized to provide trans- 
portation of parochial or private school pupils to and from ‘any 
extracurricular school activity.”’ 


Statutory Reference to Parochial Schools 


Section 40.345 authorizes the purchase of insurance to cover the 
school bus, and Section 40.345(4)(a) provides that no exclusion in 
the policy shall apply “‘when any such school bus, while regularly 
used as such, is also used to transport students of another school, 
public or parochial, whether or not a charge is made for such trans- 
portation.” 

Superintendent of Public Instruction Watson, in 1949, asked 
Attorney General Fairchild to explain this provision, and asked if 
the insurance policy is paid for from tax money “‘to provide the re- 
quired coverage for parochial school children . . . is [this section] 
unconstitutional?’ The Attorney General replied in the negative, 
stating that the statute does not require coverage of parochial school 
children or children of any type. He concluded: 

Since the insurance, for which the statute requires the school 
district to pay, is for the benefit of the school district in pro- 
tecting it from a possible moral obligation, or for the benefit of 
members of the public at large who might incur damage by the 
operation of the bus, rather than for any particular segment of 
the public, the statute, in my opinion, is valid.” 

He added: “‘While the statute itself is valid, the question whether a 
particular expenditure for insurance is fully authorized by the statute 
cannot be decided except upon examination of the facts of a par- 
ticular situation.’ 

Aside from any constitutional issue, the foregoing discussion 
points to the conclusion that an attempt to construe or interpret 
the statutes to permit transportation of children to and from private 
or parochial schools at public expense would be in error. 


Tue Cuitp BENEFIT THEORY 


It should be noted that none of the reasoning in support of Wis- 
consin’s legal position against public transportation of parochial 
school students, thus far discussed, could be maintained unless the 
Wisconsin authorities adhered strictly to the hypothesis that such 
transportation constitutes an aid or benefit to sectarian institutions. 
If the “child benefit’’ theory were in force, apparently Wisconsin’s 





4 38 Ops. Wis. Atr’y Gen. 582, 591 (1949). 
Ibid. 
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constitution would not obstruct transportation of children to paro- 
chial schools at public expense. 


School District v. Marek 


The only “authority” existing in Wisconsin in support of the 
“child benefit”’ theory is an unreported circuit court case that never 
reached the Wisconsin Supreme Court. The case was tried before 
Judge James Wickham, judge of the circuit court for Chippewa 
County in 1940. In that case, entitled School District No. 6, Town of 
Sigel, Chippewa County v. Joseph Marek,’ an action was brought to 
determine the validity of a contract entered into by a school district, 
which had closed its school, to provide transportation of all school 
age children up to the 8th grade, residing in the district, “to and 
from school in Cadott, Wisconsin.”’ Some of the children transported 
attended the public schools in Cadott, while others attended a 
sectarian school. Judge Wickham held the contract valid on the 
basis of the ‘child benefit’’ theory, to wit: that the transportation 
was of benefit to the child rather than the parochial school and 
hence did not violate the Wisconsin Constitution. It should be ob- 
served, however, that, five years later, Wisconsin’s attorney general 
repudiated Judge Wickham’s decision: 

{S]uch theory is contrary to the weight of authority and has 

been unanimously rejected by the recent decisions on the sub- 

ject. The majority of the cases have been decided subsequent to 

Judge Wickham’s decision and had the case been before him for 

decision at this time it is possible an opposite conclusion would 

be reached. We might also add that cases which had been de- 
cided at the time of Judge Wickham’s decision and which were 
contrary to his conclusion were not called to his attention.** 


It may categorically be stated, therefore, that the Wisconsin 
Constitution, as interpreted by Wisconsin authorities, prevents any 
attempt to transport children to parochial schools at public expense. 
Not only do the Wisconsin Supreme Court and the attorneys general, 
who have rendered opinions on the subject, affirm this rule, but the 
legislature has recognized that the only legal way to provide for 
public transportation of parochial school pupils is to change the 


47 This case is discussed in 34 Ops. Wis. Att’y Grn. 127, 134-5 (1945). 


48 Jd. at 135. In 1934, another Wisconsin attorney general also rejected the 
“child benefit” theory in an opinion addressed to N.H. Roden, District Attorney, 
Port Washington: ‘You state that A resides one and three-fourths miles from a 
district school, but that he prefers to send his children two and three-fourths 
miles to a parochial school and you inquire whether he is entitled to the statutory 
compensation for transportation of his children to such private school. The 
answer is, No. This question was answered by our supreme court in the case of 
State ex rel. Van Straten v. Milquet .. .’’; 23 Ops. Wis. Atr’y Grn. 622 (1934). 
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Wisconsin Constitution to permit such transportation. In the No- 
vember election of 1946, the legislature submitted, by a popular 
referendum, the following question: 

Shall section 3 of article X of the constitution be amended so 
as to authorize the legislature to provide for the transportation 
of children to and from any parochial or private school or insti- 
tution of learning?*® 


This proposal was defeated by the Wisconsin voters; the vote was 
545,475 to 437,817. 


The Everson Case 


A further important constitutional question deserves considera- 
tion at this point, namely, whether transportation of parochial school 
students at public expense is in violation of the Constitution of the 
United States. The First Amendment contains a dual prohibition; it 
bars not only laws prohibiting the free exercise of religion, but also 
laws respecting an establishment of religion. In 1947, the United 
States Supreme Court handed down a landmark decision in Everson 
v. Board of Education.” 

The Everson litigation began in the New Jersey Supreme Court.® 
A 1941 statute authorized local school districts to make rules and 
contracts for the transportation of children to and from schools.* 
The Board of Education of the town of Ewing, New Jersey, author- 
ized reimbursement to parents of money spent by them for the bus 
transportation to their children on regular buses operated by the 
public transportation system. Catholic parents were reimbursed in 
this way for the cost of having their children ride by public bus to 
and from parochial schools. The parochial schools gave their stu- 
dents, in addition to secular education, regular religious instruction. 
The superintendent of Catholic schools, moreover, was a Catholic 
priest. Everson brought a taxpayer’s action to enjoin this reimburse- 
ment of Catholic parents. He alleged that such payments violated 
due process of law by using money raised by taxation for the benefit 





49 Wis. Laws 1945, Jt. Res. 78. In 1943, the legislature had passed a resolution 
referring the proposed amendment to the 1945 session of the legislature; Wis. 
Laws 1943, Jt. Res. 73. Among the measures which failed to pass the legislature 
in 1939 was Bill 848A (Wis. 1939) providing for transportation of parochial 
school children at public expense; Onm, SUMMARY OF THE ACTION OF THE 1939 
ReGuLAR SESSION OF THE WISCONSIN LEGISLATURE ON SOME OF THE MORE 
ImporTANT Questions CominG Berore Ir 33 (1939). 

5° 1948 Wisconsin BivuE Book 237. 


8 330 U.S. 1 (1947). 
® Everson v. Board of Education, 132 N.J.L. 98, 39 A.2d 75 (Sup. Ct. 1944). 
5 N.J. Laws 1941, c. 191; N.J. Rev. Srar. tit. 18, § 14-8 (Cum. Supp. 1944). 
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of private individuals, and secondly, that the payments amounted 
to state support of schools maintained by the Catholic Church. The 
lower state court held the statute unconstitutional on the ground 
that it constituted state aid to private sectarian schools. 

The New Jersey Court of Errors and Appeals reversed the lower 
court, holding that the statute did not violate the state constitu- 
tional provisions prohibiting state aid to sectarian schools. The 
court held the statute valid on the ground that it was complimentary 
to the compulsory education laws, that it was a matter of public 
concern and did not constitute an expenditure for a private purpose, 
or, in other words, on the basis of the ‘child benefit’”’ theory.™ 

The Supreme Court of the United States, by a 5-4 vote, affirmed 
the decision of the highest New Jersey court. The majority opinion 
of the Court was written by Mr. Justice Black. He rejected the con- 
tention that private property was taken through taxation and de- 
voted to a private purpose. The New Jersey legislature had decided 
that it was a public purpose by which the public interest would be 
served to pay for the transportation of school children to their 
schools. If it is supporting a private interest, observed Justice Black, 
to transport children to a parochial school, it would be equally so to 
transport them to any other non-public school. “The fact that a 
state law, passed to satisfy a public need, coincides with the personal 
desires of the individuals most directly affected is certainly an in- 
adequate reason for us to say that a legislature has erroneously 
appraised the public need.”’ 

He then went on to assert: 


It is much too late to argue that legislation intended to facili- 
tate the opportunity of children to get a secular education serves 
no public purpose. . . . The same thing is no less true of legisla- 
tion to reimburse needy parents, or all parents, for payment of 
the fares of their children so that they can ride in public busses 
to and from schools rather than run the risk of traffic and other 
hazards incident to walking or “hitchhiking.”’ . . . Nor does it 
follow that a law has a private rather than a public purpose be- 
cause it provides that tax-raised funds will be paid to reimburse 
individuals on account of money spent by them in a way which 
furthers a public program. . . . Subsidies and loans to individuals 
such as farmers and home-owners, and to privately owned trans- 
portation systems, as well as many other kinds of businesses, 
have been commonplace practices in our state and national 
history.” 


* Everson v. Board of Education, 133 N.J.L. 350, 44 A.2d 333 (1945). 
% Everson v. Board of Education, 330 U.S. 1 (1947). 
Td. at 7. 
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Justice Black next turned his attention to the more difficult issue 
of whether taxation for transportation of children to church schools 
is in violation of the First Amendment’s prohibition against the 
establishment of religion by law. He reviewed briefly the history of 
religious persecution and previous decisions of the Court, whereupon 
he reached this general conclusion: 


The “establishment of religion’ clause of the First Amend- 
ment means at least this: Neither a state nor the Federal Gov- 
ernment can set up a church. Neither can pass laws which aid 
one religion, aid all religions, or prefer one religion over another. 
Neither can force nor influence a person to go to or to remain 
away from church against his will or force him to profess a be- 
lief or disbelief in any religion. No person can be punished for 
entertaining or professing religious beliefs or disbeliefs, for 
church attendance or non-attendance. No tax in any amount, 
large or small, can be levied to support any religious activities 
or institutions, whatever they may be called, or whatever form 
they may adopt to teach or practice religion. Neither a state 
nor the Federal Government can, openly or secretly, participate 
in the affairs of any religious organizations or groups and vice 
versa. In the words of Jefferson, the clause against establishment 
of religion by law was intended to erect “a wall of separation 
between church and State.’’5” 


No persons, ‘‘because of their faith, or lack of it,’”’ can be excluded 
“from receiving the benefits of public welfare legislation.’’ The issue, 
then, is whether New Jersey may extend “‘its general state law bene- 
fits to all its citizens without regard to their religious beliefs.’’ 

He then went on to uphold the validity of the challenged New 
Jersey statute, leaving no doubt that a majority of the Court ad- 
hered to the “child benefit” theory: 


It is undoubtedly true that children are helped to get to church 
schools. There is even a possibility that some of the children 
might not be sent to the church schools if the parents were com- 
pelled to pay their children’s bus fares out of their own pockets 
when transportation to a public school would have been paid 
for by the State. . . . And parents might refuse to risk their 
children to the serious danger of traffic accidents going to and 
from parochial schools, the approaches to which were not pro- 
tected by policemen. Similarly, parents might be reluctant to 
permit their children to attend schools which the state had cut 
off from such general government services as ordinary police 
and fire protection, connections for sewage disposal, public high- 
ways and sidewalks. Of course, cutting off church schools from 
these services, so separate and so indisputably marked off from 
the religious function, would make it far more difficult forjthe 





5? Everson v. Board of Education, 330 U. 8. 1, 7, 15-16 (1947). 
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schools to operate. But such is obviously not the purpose of the 
First Amendment. That Amendment requires the state to be a 
neutral in its relations with groups of religious believers and 
non-believers; it does not require the state to be their adversary. 
State power is no more to be used so as to handicap religions 
than it is to favor them.® 


Justice Black concluded: ‘‘The First Amendment has erected a 
wall between church and state. That wall must be kept high and 
impregnable. We could not approve the slightest breach. New Jersey 
has not breached it here.’’®* 

Thus, on the one hand, Justice Black admits that only the child 
receives benefit, as opposed to benefit to the sectarian institution, 
while, on the other hand, he advocates an “impregnable’’ wall be- 
tween church and state. Such reasoning may not be inconsistent. 
But if it is not inconsistent, it certainly admits too much. Any pub- 
lic aid which others might condemn as aid to sectarian education 
would constitute ‘‘child benefit,” by reference to Justice Black’s 
reasoning, and would not “breach” the ‘‘wall.’”’ The “child benefit’’ 
theory reduces to a nullity the public policy expressed in constitu- 
tional provisions requiring separation of church and state to the 
extent that such provisions prohibit public aid to sectarian educa- 
tion. If transportation does not breach the wall, what of blackboards, 
notebooks, and other nondenominational supplies? What of the 
maintenance or even construction of parochial school buildings or 
the salaries of both secular teachers and nuns who teach in parochial 
schools? It would appear that the logic of the “‘child benefit’”’ theory 
requires validation of these expenditures also. 

Four justices dissented: Justices Jackson, Rutledge, Frankfurter, 
and Burton. Mr. Justice Jackson dissented in an opinion in which 
Mr. Justice Frankfurter concurred. He emphasized the degree to 
which the system of parochial schools forms a vital part of the 
Roman Catholic Church and is dominated by it. “Catholic educa- 
tion is the rock on which the whole structure rests, and to render 
tax aid to its Church school is indistinguishable to me from render- 
ing the same aid to the Church itself.’’®° Thus did Justice Jackson 
unequivocally reject the ‘child benefit’? theory which the majority 
of the Court, through Justice Black, used as the major ingredient 
to its reasoning. The state, therefore, may no more tax its citizens 
to furnish free transportation to a parochial school than to a church. 
Justice Jackson concluded with the warning: 

58 Everson v. Board of Education, 330 U. 8. 1, 7, 15-16, 17-18 (1947). 

59 Thid. 

% Jd. at 23. 
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[W]e cannot have it both ways. Religious teaching cannot be 
a private affair when the state seeks to impose regulations which 
infringe on it indirectly, and a public affair when it comes to 
taxing citizens of one faith to aid another, or those of no faith 
to aid all. If these principles seem harsh in prohibiting aid to 
Catholic education, it must not be forgotten that it is the same 
Constitution that alone assures Catholics the right to maintain 
these schools at all when predominant local sentiment would 
forbid them. . . . If the state may aid these religious schools, it 
may therefore regulate them. Many groups have sought aid 
from tax funds only to find that it carried political controls with 
it. Indeed this Court has declared that “It is hardly lack of due 
—" the government to regulate that which it subsi- 

izes,’’6 


Justice Jackson’s opinion has much in common with that first great 
document in the history of American religious freedom—Roger 
Williams’ Bloody Tenet of Persecution. Williams’ plea for separation 
of church and state stemmed largely from a fear that their unity 
meant the government of the Church by civil magistrates and thus 
a corrupting threat to its purity. 

Mr. Justice Rutledge wrote a separate dissenting opinion in which 
Justices Frankfurter, Jackson, and Burton concurred. He traced in 
considerable detail the history of the interpretation of the ‘“estab- 
lishment of religion’’ clause of the First Amendment. Its purpose was: 


to create a complete and permanent separation of the spheres 
of religious activity and civil authority by comprehensively for- 
bidding every form of public aid or support for religion.* 


It forbids state support, financial or other, to religion in any guise. 
It prohibits all use of public funds for religious purposes. 

He observed that transportation was as essential to education as 
buildings, equipment, library, textbooks, and the classroom teach- 
ing itself. 

For me, therefore, the feat is impossible to select so indispen- 
sable an item from the composite of total costs, and characterize 
it as not aiding, contributing to, promoting or sustaining the 
oe of beliefs which it is the very end of all to bring 
about. 


What may be concluded from this discussion of the Everson case? 
Specifically, a majority of the Court held that the expenditure of 





6! Everson v. Board of Education, 330 U.S. 1, 7, 15-16, 17-18, 23, 27-28 (1947). 

® Brau, CoRNERSTONES OF Re ticious Freepom 1N America 36 (1949); 
Mason, FREE GOVERNMENT IN THE MAKING 62 (1949). 

6 Everson v. Board of Education, 330 U.S. 1, 31 (1947). 

* Td. at 48. 
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public funds for transportation expenses to parochial schools was 
permissible under the United States Constitution because those 
schools met the state’s secular educational requirements. Five 
justices subscribed to the “child benefit’’ theory while four justices 
rejected that theory. Whether a majority of the present court would 
likewise subscribe to the ‘‘child benefit’ theory with regard to such 
transportation is left to mere speculation. Justices Murphy and 
Rutledge have since died, the former concurring with the majority 
in the present case, and the latter dissenting. 

Although the Wisconsin Constitution forbids the public transporta- 
tion of parochial school students, according to the Van Straten case, 
the United States Constitution permits such transportation, accord- 
ing to the Everson case. Whereas Wisconsin authorities have con- 
sistently rejected the ‘‘child benefit’? theory, a majority of the 
Supreme Court of the United States, on one occasion, subscribed to 
that theory. The Everson case has given new hope to proponents of 
such transportation throughout the nation, and Wisconsin’s ex- 
perience presents no exception. 


Epi.toaue: 1951 


There has been no issue in modern Wisconsin politics, perhaps, 
that has aroused such deep animosities and violent disputes, as that 
of transporting pupils to parochial schools at public expense, and, 
from all indications, the problem is likely to become even greater 
than it has in the past. 

Approximately one in three Wisconsin rural school children are 
now riding to school at the cost of the school districts which operate 
their own instruction programs, according to the latest count. The 
number of transported children, in 1950, reached 80,000.% As state 
legislation continues to encourage transport programs, the con- 
solidation of small rural districts, and the creation of larger integrated 
districts, it is natural and inevitable that these transportation figures 





% It would appear that a majority of the court rejected the ‘‘child benefit” 
theory with regard to the “released time” plan in Illinois ex rel. McCollum v. 
Board of Education, 333 U.S. 203 (1948), where the same justices, who sat in 
the Everson case, divided 8-1 in deciding that the “released time” plan violated 
the First Amendment. See Fellman, ‘‘Separation of Church and State in The 
United States; A Summary View,” 1950 Wis. L. Rev. 427 at 455-73 for a discus- 
sion of the Everson and McCollum cases. For this and related subjects see the 
following commentaries in 15 Geo. Wasu. L. Rev. 361 (1947), 22° N.Y.U.L.Q. 
Rev. 331 (1947), 22 Notre Dame Law. 192 (1947), 3 Inrra. L. Rev. N.Y. 
147 (1948), 60 Harv. L. Rev. 793 (1947), 832 Iowa L. Rev. 769 (1947), ‘31 Minn. 
L. Rev. 739 (1947), 25 N.C.L. Rev. 330 (1947), 33 Va. L. Rev. 349 (1947), 27 
Org. L. Rev. 150 (1948). 

* Green Bay Press-Gazette, March 1, 1951, p. 10, col. 6. 
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will be increased. About half the school buses now in operation, 
moreover, are owned by school districts. ‘‘More districts are buying 
their own busses, with the encouragement of state school supervisors 
who say that there are economic and other advantages in district 
proprietorship.”’*” The Catholic population has increased, in the 
meantime, from 741,563 in 1936, to 855,404 in 1946,°* while the total 
population, during the same ten-year period, increased from 3,081,684 
to approximately 3,200,000.*° 

On February 14, 1951, a bill was introduced in the Wisconsin 
senate, by Senator Bernhard Gettelman (Milwaukee), and others, to 
amend section 40.34(1) of the 1949 statutes which relates to trans- 
portation of public school pupils.”° This bill would have authorized 
school districts to transport children to and from parochial schools 
on the condition that the parents reimburse the school district. It 


provided in part: 


Transportation shall be provided for any school child residing 
within the school districts or municipality providing the trans- 
portation regardless of whether or not such pupil attends a 
publicly supported school. When the school district or munici- 
pality transport private or parochial school pupils the parent 
or guardian shall reimburse the school district or the municipal- 
ity, whichever provided the transportation, or the school bus 
operator if the transportation is provided by a private operator 
under contract to the school district or municipality in an amount 
equal to the cost for each public school pupil transported.” 


It was reported that Senator Gettelman intended to change the law 
to permit this arrangement which Attorney General Fairchild had 
advised the Department of Public Instruction to be illegal.” 

Among others who publicly opposed the bill was the Wisconsin 
Council of Christian Churches.” Ellis H. Dana, executive vice- 





6? Green Bay Press-Gazette, March 1, 1951, p. 10, col. 6. 

*§ The 1946 figure was given to this writer by Attorney William Spohn, Madi- 
son, who cited as his authority the Orrician Catnoric Drrectory (1947). 
Attorney Spohn said that there were ag ng many more Catholics in Wis- 
consin that figure would indicate, for the reason that it only includes those 
Catholics that are reported by each priest. The conversation between this writer 
and Attorney Spohn, who has appeared as the legislative representative of the 
Catholic bishops of Wisconsin, took place on June 26, 1951 at his office. 

6° 1948 Wisconsin Biue Book 476 records the estimated figure of 3,283,000 
as of July 1, 1947. 

7 Bill 319S (Wis. 1951). 

n Tbid. 

™ Green Bay Press-Gazette, February 16, 1951, p. 6, col. 1, ‘““Gettelman was 
the author of the unsuccessful constitutional amendment proposal which failed 
after a bitter campaign, in the referendum of 1946.” 


7 The Capital Times, February 15, 1951, p. 1, col. 6. 
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president of the council, declared: “The more this amendment. . . 
is studied the more difficult and unworkable its devious provisions 
seem to be.’’* But the bill gained the support of the Wisconsin 
Federation of Labor (AFL) “after a heated and bitter debate among 


delegates.’’7® 
On April 4, 1951, Senator Gettelman introduced a substitute 
amendment.” This differed from his previous measure in that the 
substitute omitted any provision that the parent must reimburse the 
school district for transportation of parochial school children. It 
provided, in part: 
Transportation shall be provided for any school child residing 
within the school districts or municipality providing the trans- 
portation regardless of whether or not such pupils attend a 
publicly supported school. The annual or special school meeting 
of any school district operating a public elementary school or a 
public high school of any type, or if no such meeting is held, 
then the school board of any such district may authorize the 
transportation of all or any part of the students of such school 
district, including nonresident high school students, and all 
other pupils provided for in this section.”” 
Senator Gettelman conceded in an interview that this substitute bill 
proposed to write statute law of a kind that the voters of Wisconsin 
refused to approve in 1946 when they refused to ratify a proposed 
amendment to the Wisconsin constitution which would have permitted 
the transportation of parochial school students at public cost. He 
also conceded that ‘‘it has always been assumed in the past that any 
statute on the subject would be unconstitutional.’’ But he said that 
“the supreme court should make the decision upon legislative ap- 
proval of an enacting statute.’’”® 
In addition to the Wisconsin Council of Christian Churches, the 
Wisconsin district of the American Lutheran Church, during its 
convention, in Wausau, condemned the substitute bill on the ground 
that “the proposed amendment is unconstitutional.’”’7* 
In an unexpected move, the Roman Catholic Church of Wisconsin 
lined up with the opposition to the Gettelman bill. Attorney William 
H. Spohn, Madison, representing Bishop William P. O’Connor of the 


My Capital Times, February 15, 1951, p. 1, col. 6, February 19, 1951, p. 6, 





co 
% Jd., March 6, 1951, p. 1, col. 5. 
7 Subst. Amend. 1S, to Sen. Bill 319S (Wis. 1951). 
17 Tbid. 
78 Green Bay Press-Gazette, April 7, 1951, p. 11, col. 6. 
7 The Capital Times, May 1, 1951, p. 9, col. 1. 
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Madison diocese and the other Catholic bishops of Wisconsin, wrote 
in a letter to Senator Gettelman: 


His excellency, Bishop O’Connor of Madison informs me that 
the Bishops of Wisconsin do not feel that legislation during the 
present session in any way concerned with the transportation 
of children to parochial or private schools would be advisable 
or timely and that they would not sponsor such legislation, or 
lend active support to it.*° 


Before the senate highway committee, Attorney Spohn explained: 
“This is a bad bill—it raises substantial constitutional questions and 
I ask that it be killed.”” Spohn recalled the 1946 defeat of the state- 
wide referendum. “The Catholics have accepted that verdict,’’ he 
said. “We don’t want to get into these messes.”’ He added that 
legislation of this type is ‘only a short ways away.’’® 





80 From a —- given to this writer by Attorney Spohn, dated February 14, 
1951. Bishop O’Connor is the head of the Madison diocese and president of the 
Provincial Conference, made up of five Wisconsin Roman Catholic bishops. 

%! The Capital Times, May 3, 1951, p. 1, Col. 6. Attorney Spohn explained to 
this writer, in a conversation on June 26, 1951, that the world tension, the rise 
of anti-Catholic feeling, and the desire not to undergo again the bitter debate of 
1946, were the reasons why the Catholics opposed the Gettelman bill. Such legis- 
lation was not timely, he asserted. He believed, however, that the Van Straten 
and Costigan cases do not necessarily render such legislation unconstitutional. 
He thought that the constitutional issue is still an open question. He said that 
there were three types of legislation that would satisfy Catholics in Wisconsin: 
(1) that which would authorize the district board, at its discretion, to transport 
children to parochial schools, (2) that which would compel the school district 
toJtransport all children, and (3) that which would require any district board 
that provides transportation of public school students to also transport children 
to!parochiai schools. 

















Wisconsin and Federal Taxation of Joint 
and Common Interests in Property 


Erwin E. NeMMers* 


Tue Basic WISCONSIN Law OF JOINT AND 
CoMMON INTERESTS IN PROPERTY 


The Wisconsin statute classifies the simultaneous holding of rights 
in the same property by two or more persons into either joint ten- 
ancy or tenancy in common.’ The primary difference between the two 
is that the right of survivorship attaches to joint tenancy while the 
interest of a tenant in common passes to his heirs or legatees. 

The presumption as regards “grants and devises of land”’ is that a 
tenancy in common is created “unless expressly declared to be in 
joint tenancy’? but under another section of the statutes it is suffi- 
cient to create a joint tenancy if the language used “evinces an in- 
tent to create a joint tenancy.’’* The statutes just referred to describe 
the situation by their terms with respect only to real property. Thus 
the Wisconsin court has held that the common-law presumption of a 
joint tenancy applies to personal property.‘ Likewise the statutes 
speak with reference to interests created by deed (7. e., writing) and 
by analogy to the ruling with regard to personalty just referred to, 
interests orally created in chattels real are still under the common- 
law presumption of joint tenancy. 

However, the Wisconsin court in 1945 in effect established a third 
type of common holding: tenancy in common with right of surviv- 
orship.’ The essential difference between a joint tenancy and a ten- 
ancy in common with right of survivorship lies in the right of a joint 
tenant to defeat the right of survivorship by transferring his interest® 





* A.B. Marquette University, 1938; A.M. University of Chicago, 1939; LL.B. 
Harvard Law School, 1941; Austin, Lehman and University Fellow, Harvard, 
1941-42; C.P.A., Wisconsin, 1951; Assistant Professor, Marquette University 
and practicing attorney, Milwaukee, Wisconsin. 

1 Wis. Strat. § 230.43 (1949). 

? Wis. Strat. § 230.44 (1949). 

3 Wis. Start. § 230.45(3) (1949). 

‘ Farr v. Trustees, 83 Wis. 446, 53 N.W. 738 (1892). There may be a question 
whether this decision is dicta since the personalty was life insurance and the 
court may have considered it a matter of insurance law. 

5 Hass v. Hass, 248 Wis. 212, 21 N.W.2d 398, 22 N.W.2d 151 (1945). 

* Campbell v. Drozdowicz, 243 Wis. 354, 10 N.W.2d 158 (1943), but not where 
he attempts to convey the whole property or the other party’s interest. Kurowski 
v. Retail Hardware, 203 Wis. 644, 234 N.W. 900 (1931). A secondary possibility 
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while a tenant in common with right of survivorship cannot do so.” 
However, a joint tenancy can be made indestructible as regards the 
survivorship by express language, e.g., to A and B as joint tenants 
and not as tenants in common, for their joint lives, but on the death 
of one, the other to take a fee absolute.*® 

These rules are subject to certain exceptions: the presumption of a 
tenancy in common does not apply to mortgages, to devises or grants 
to a trustee, to an executor or to a husband and wife, nor as already 
noted, to personal property and presumably to chattels real orally 
created. 

A number of cases have developed the question of what constitutes 
an express declaration or sufficient intent to create a joint tenancy in 
land. The language ‘‘and to the survivor of either’’ after two names 
will create a joint tenancy.’° If the parties are husband and wife, a 
transfer reading to them simply in their two names creates a joint ten- 
ancy." If the parties are sisters and the words “tenants in the entire- 
ty’’ follow their names and later there is reference to the “survivor,”’ 
a joint tenancy is created."* The word “jointly” after two names is 
not enough to create a joint tenancy since a tenancy in common is 
also a joint interest." 

There is a further difficulty which complicates the question of a 
joint tenancy in Wisconsin. At common law, the so-called “four unit- 
ies’’ were required to create a joint tenancy: unity of time, title, in- 
terest and possession.’ Because of these requirements it was, for ex- 
ample, impossible for an individual to create a joint tenancy by a 
conveyance to himself and another, no matter how clearly he stated 
his intention. It was necessary to convey through a “straw-man”’ to 
achieve this result.’* Although Wisconsin appears to have desired to 
change the common law so that an express statement or evinced in- 
is the comparability of joint tenancy and tenancy in common with right of 
survivorship with respect to partition. In the latter case would the court decree 
— with a bond to cover the future rights of the survivor? Cf. Note, 1947 

1s. L. Rev. 117. 

7 Hass v. Hass, 248 Wis. 212, 21 N.W.2d 398, 22 N.W.2d 151 (1945). 

§ Smith v. Smith, 290 Mich. 143, 287 N.W. 411 (1939). 

® Wis. Star. § 230.45(1) (1949). 

10 Weber v. Nedin, 210 Wis. 39, 242 N.W. 487 (1933). 

1 Wanek v. Kott, 228 Wis. 314, 280 N.W. 304 (1938). 

2 Estate of Richardson, 229 Wis. 426, 280 N.W. 304, 282 N.W. 585 (1939). 
Tenancies by the entirety are abolished in Wisconsin by Wis. Strat. § 230.43 
(1949) which fails to authorize them. The court in this case points out that the 


words “tenants by the entirety” do not in themselves cause any legal effect. 
Thus the case goes on the occurrence of the word “survivor” in the instrument. 


13 Hass v. Hass, 248 Wis. 212, 21 N.W.2d 398, 22 N.W.2d 151 (1945). 
4 2 Bi. Comm.* 192; 2 TirFany, REAL Property § 418 (3rd ed., Jones, 1939). 
4% Breitenbach v. Schoen, 183 Wis. 589, 198 N.W. 622 (1924). 
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tention will produce a joint tenancy as regards real property the cor- 
rective legislation has been badly designed.'* The legislature has con- 
tinued to leave on the books the section which expressly preserves the 
common law as it applies to interests in property except as the stat- 
utes modify it.!?7 Instead of repealing this section (at least as regards 
joint interests) and undertaking to set forth exactly what the inten- 
tion is, the legislature has left this provision in and from time to time 
has added patchwork amendments to change the result in specific 
cases. Thus a 1947 amendment?* nullified (as regards land inter- 
ests) the decision in 1945 by the Wisconsin court’® that a tenancy in 
common was created where the grantor conveyed to himself and an- 
other as “joint tenants’’ because the unities of time and title were 
violated. But the “four unities’’ must still be observed in other pos- 
sible cases because the legislation did not do away with the “four 
unities’’ but simply took the case where a grantor is also a grantee 
out of the application of the “four unities’’ rule. For example, a grant- 
or is still unable to create a joint tenancy by transferring a one-half 
interest and survivorship to another except where the parties are hus- 
band and wife. Or the grantor cannot create a joint tenancy with him- 
self as grantee in personalty except through a “‘straw-man.’’?° 

In view of what has already been pointed out, we are now in a po- 
sition to appreciate the serious problem created by the Wisconsin 
court as a result of the Hass decision in 1945—a problem which is 
not at all recognized in the “‘remedial”’ legislation of 1947 just re- 
ferred to. The problem is the age old common-law question of words 
of purchase vs. words of limitation. Just what language will be taken 
as giving rise to a joint tenancy because the language refers to surviv- 
orship; and what language will give rise to a tenancy in common fol- 
lowed by a remainder interest in the surviving one of the tenants in 
common? It is submitted that the only safe way to create a joint ten- 
ancy in Wisconsin is to use the words “joint tenants’’—no more and 
no less. The only safe way to create a tenancy in common followed by 
a remainder in the surviving one of the tenants in common is to use 
the words “‘tenants in common with remainder interest in the sur- 
viving one of the tenants in common.”’ We have a premium on magic 
words. To illustrate, suppose under a Hass case situation, where 
there is a tenancy in common plus remainders, the tenant in common 
tries to convey the whole interest, being ignorant of the learning of 





16 Wis. Laws 1933, c. 437, Wis. Star. § 230.45 (1949). 

17 Wis. Strat. § 230.45(3) (1949). 

18 Wis. Laws 1947, c. 140, Wis. Stat. § 230.45(3) (1949). 

19 Hass v. Hass, 248 Wis. 212, 21 N.W.2d 398, 22 N.W.2d 151 (1945). 
26 Breitenbach v. Schoen, 183 Wis. 589, 198 N.W. 622 (1924). 
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the Hass decision. The Kurowski case” holds that an attempt by one 
joint tenant to convey the whole property or the interest of the other 
tenant is void. Would the same rule follow as to a tenancy in common 
with right of survivorship, or would the conveyance be valid as to the 
conveyor’s share following the tenancy in common rule? 

A special type of joint ownership exists in the case of bank deposits. 
The statutes authorize a bank account in the names of two persons 
payable to either or payable to either or survivor.” Does this create 
a joint tenancy of a special type such that either party has control 
over the whole (whereas in the true joint tenancy one party has con- 
trol only over his proportionate interest), or is it a special type of 
common ownership? Wisconsin has never answered that question 
directly although the Tax Department in its 1945 Bulletin” has 
taken the position that the situation is a joint tenancy with respect 
to U. 8. Bonds. The Wisconsin court has in effect argued that there 
is a new type of interest: 

Certainly, as between the bank and the joint promisee who is 

not the depositor of the money, the conclusion must be that the 

legal title is in such person jointly until the death of the deposi- 
tor, and in such person solely as survivor upon death.*4 


This seems to say that either tenant is entitled to all during their 
joint lives. But as between the joint owners themselves, the situation 
must be determined by their understanding as proven. In the event of 
death, the survivor prevails in the absence of proof to the contrary. 

The statute governing savings bank accounts authorizes the use 
of the word “‘or’’ in the title of the account and describes such a sit- 
uation as a “joint tenancy.’’*> The savings and loan statute authorizes 
the use of ‘‘or’’ but does not describe the status of the tenancy.” 


TAXATION OF JOINT AND COMMON INTERESTS OF PROPERTY 


Throughout this section, two owners jointly or in common will be 
assumed. There is no difference in principle in any case merely be- 
cause the number of owners may be more than two, although the 
fractions involved must be adjusted. 





1 203 Wis. 644, 234 N.W. 900 (1931). 

2 Wis. Start. § 221.45 (1949). 

%3 1945 Wis. Dept. of Tax. Bulletin. 

* Estate of Staver, 218 Wis. 114, 121, 260 N.W. 655, 658 (1935). 
% Wis. Start. § 222.12(9) (1949). 

% Wis. Srar. §§ 215.14 and 215.15 (1949). 
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Gift Tax Rules 


Federal Rule. We have seen that there are four classes of joint 
ownership distinguishable under Wisconsin law: 


(1) joint tenancy, 

(2) tenancy in common, 

(3) tenancy in common with survivorship and 

(4) joint holdings of bank, savings bank, and savings and loan 

accounts and of U.S. Bonds. 

What differences exist as regards the Federal gift tax between these 
classes of ownership? 

The Federal regulation?’ recognizes the first class, the classifica- 
tion being identical with Wisconsin’s in extent and providing that 
there is a gift of a one-half interest for tax purposes at the time of 
creation of the joint tenancy if one joint tenant furnishes the entire 
purchase price and pro tanto if each furnishes part, but not equal 
parts. If neither joint tenant contributes anything to the acquisition, 
the donor is taxed on the whole value at the time of gift. 

The second Wisconsin class draws no special treatment under the 
Federal regulation, there being a gift of a definite amount (one-half 
or the proper fraction) without any restriction on the power to trans- 
fer and no survivorship being involved. If one of the tenants in com- 
mon makes the gift, one-half is taxable to him; if a third person gives 
to two tenants in common, the whole is taxable to him but with a de- 
duction for any consideration given him by either tenant. 

The third Wisconsin class is covered under the Federal regulation 
only by analogy to the Federal handling of a tenancy by the entire- 
ty.28 Under that analogy, if the donor is one of the tenants the Fed- 
eral tax would be on the entire amount of the property, that is both 
interests, (on the assumption one tenant paid nothing) less the pres- 
ent value actuarially determined of the income right which the do- 
nor has during the joint lives of the tenants and less the actuarial 
value of the survivorship right of the donor. If the gift to the tenants 
in common with survivorship is by a third party, then the whole is 
taxable to him but less any consideration given him by either tenant. 

The fourth Wisconsin class would be described under Federal reg- 
ulation?® as two persons owning property jointly with either one able 
to regain the entire fund without the consent of the other, there be- 
ing a gift in the amount of the withdrawal to the joint owner who has 

27 U.S. Treas. Reg. 108, § 86.2(5) (1943). 

%* U.S. Treas. Reg. 108, §§ 86.2(6) and 86.19(h) (1943). The analogy rests on 
the indestructibility of the right of survivorship in both cases. 

2° U.S. Treas. Reg. 108, § 86.2(4) (1943). 
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not contributed when he withdraws, or if he has contributed, when he 
draws in excess of his contribution. However, if the joint fund was es- 
tablished by a third party in the names of two others, the whole is 
then taxable to him but with a deduction for any consideration given 
him by either joint owner. 

Problems could arise, however. Suppose A puts $600 into such an 
ownership and B puts $400 in. Then the asset declines to $700 in 
value. B draws out $400. Is there a taxable gift of $120 (B’s orig- 
inal $400 having slipped in value to $280)? In considering these prob- 
lems remember that under the terms of the ownership, either one is 
entitled to all. It should be noted in all of these cases that under the 
Federal law, where the marital deduction applies, only one-half of the 
amount otherwise taxable would be taxable. 

A curiosity develops because of difference between Federal and 
Wisconsin law as to who is primarily liable for the gift tax. Under 
Federal law the donor is primarily liable,*® but under Wisconsin law 
the donee is primarily liable.” If the donor pays the Wisconsin tax 
it is an additional gift which is taxable to the donee under the Wis- 
consin law. Query if the donor pays the Federal tax is the donee 
liable for a Wisconsin gift tax on the Federal tax so paid since un- 
der Federal law the donee is secondarily liable for the tax? Cancel- 
lation of indebtedness has been held a gift by the Wisconsin Depart- 
ment. This would place Wisconsin gifts at a clear disadvantage un- 
der the Federal law by comparison with other states having donor 
liability statutes. This issue would not be involved in some joint ten- 
ancy cases because e.g., no Wisconsin gift tax is assessed on a joint 
bank account set up by one of the joint owners until a withdrawal by 
the non-contributor. 

Wisconsin Rule. Before taking up the four classes of joint owner- 
ship, it will be helpful to examine over-all Wisconsin thinking on the 
gift tax. 

The Wisconsin Board of Tax Appeals held in the Berry case * that 
no gift tax lies on one-half of the property at the time of creation of a 
joint bank account even though the other half is subject to inheri- 
tance tax at the death of one tenant. The Board’s decision was placed 
on the ground that the inheritance tax law™* taxes one-half of the 
joint property and the gift tax law® provides that “‘no tax shall be 





3° Int. Rev. Cope § 1008(a). 

31 Wis. Strat. § 72.76 (1949). 

3 Wallrich v. Wis. Dept. of Tax., 1 W.B.T.A. 194 (1940). 

83 Berry v. Wis. Dept. of Tax., W.B.T.A., Dkt. No. G-1014, Sept. 8, 1949. 
* Wis. Strat. § 72.01(6) (1949). 

% Wis. Strat. § 72.75(4) (1949). 
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imposed upon the transfer of any property which is taxable under the 
inheritance tax.’’ This is a doubtful construction by the Board. The 
single argument advanced by the Board to support such a construc- 
tion was that upon survival of the donor of an interest in joint prop- 
erty he must pay an inheritance tax to receive back his own gift. 
But so do other taxpayers even though not joint tenants. It is equiv- 
alent to saying that when part of the interest in property has been or 
will be taxed under the inheritance tax law, the remainder of the in- 
terest is free from gift tax. Suppose that testator created a life estate 
per autre vie while living and then devised the remainder interest by 
will. Would the life estate be exempt from gift tax? If not, then it is a 
case of the vertical division of property interests being tax-free and 
the horizontal division being taxable. It is true that another part of 
the gift tax law definitely taxes the division of interests over time,* 
but nevertheless the distinction seems to have little reasonable foun- 
dation. In the simple case where a third person gives property to two 
or more joint tenants the donees are, of course, liable for a tax on the 
full value of all of the property. 

The argument might be made that no gift tax should be due on the 
joint interest because the gift is not ‘“complete.’’ This argument rests 
on an equivocation. Gifts are not taxable because not complete only 
in the sense that they are revocable.*” On appeal by the tax depart- 
ment in the Berry case, the Wisconsin Supreme Court used just such 
an argument and chose to omit even mention of the theory used by the 
Board of Tax Appeals.** In the Berry case, the court cites the Ingram 
case as authority for the proposition that revocable gifts are not tax- 
able and then holds that the creation of a joint bank account is a rev- 
ocable gift. Rather the Ingram case establishes that Wisconsin will 
follow Federal interpretation of the Federal statute where there is 
ambiguity in the Wisconsin law. Applying this principle, the Berry 
case should have concluded that to the extent there had been with- 
drawals from the joint bank account there was a gift. Neither the tax- 
payer nor the tax department had argued this proposition and the 
record did not contain the necessary facts. Hence the case should have 
been remanded for further proceedings. The view of the Wisconsin 
court in the Berry case will be tested by an inheritance tax case. Will 
the court include all of the joint bank account within the estate of 
both or either of the joint owners? 


% Wis. Strat. §§ 72.76(3) and (4) (1949). 

37 Revocable gifts are not subject to gift tax. Surlow v. Wis. Dept. of Tax., 
3 W.B.T.A. 185 (1947). But see Ingram v. State, 236 Wis. 449, 295 N.W. 749 (1941) 
following the Federal rule rather than any provision in the Wisconsin statutes. 


38 Dept. of Taxation v. Berry, 258 Wis. 544, 46 N.W.2d 757 (1951). 
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If this rule of the Board is sustained, no Wisconsin gift tax is pres- 
ently due on classes 1 or 4 if the donor is also a joint tenant. Class 
2 is taxable on the same basis as Federal law. Class 3, the tenancy in 
common with survivorship, raises a problem. If an inheritance tax 
lies, as seems likely from the next section of this study, no gift tax 
would apply under the Board’s reasoning in the joint bank account 
case just discussed. But under the court’s reasoning there is doubt 
since the court, in its position, did not pass on the Board’s reasoning 
but rather based its decision on the revocability of the gift and in 
the case of tenancy in common with right of survivorship the gift 
is not revocable. 


The Federal Estaie Tax and Wisconsin Inheritance Tax 


Federal Estate Tax. The Federal estate tax rules are integrated 
with the Federal gift tax on the subject of joint and common interests 
whereas Wisconsin’s rules, as will be shown later, are not integrated. 
Classes 1 and 4 of the Wisconsin classification are lumped for Federal 
purposes,®® the significant element being the right of survivorship. 

Under the Regulations,*® the entire amount of joint tenancy is pri- 
ma facie included in the decedent joint tenant’s estate, but this is to 
be reduced on presentation of evidence of contributions made by the 
survivor to inclusion in the decedent’s estate of cnly so much as de- 
cedent had contributed. The Regulations then develop five specific 
rules: 

1. The other joint owner’s contribution is not included in dece- 

dent’s estate. 

2. To the extent the other joint owner received any considera- 
tion from the decedent, the property is included in decedent’s 
estate. 

3. If other joint owner got part of property indirectly by gift 
(e.g. through gift of the money used to buy) and paid part con- 
sideration, then only the portion covered by consideration is ex- 
cluded. 

4. If husband and wife acquired the property by gift or inherit- 
ance, only one-half is taxable to decedent. 

5. If any two or more joint tenants acquired the property by gift 
or inheritance “‘and their interests are not otherwise specified 
or fixed by law,” then only one-half (or the proper fraction) is 
taxable to decedent. 

Under these rules, it will be observed that there,is no “double” 





%* Int. Rev. Copz § 811(e). 
4 U.S. Treas. Reg. 105, § 81.23 (1942). 
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taxation under Federal law. If one joint tenant furnishes the entire 
consideration for a joint tenancy, there is a gift tax due from the 
donor on one-half of the property at the time of creation of the joint 
tenancy. Also, all the property (unless proven otherwise) will be 
covered by the estate tax but the decedent’s estate receives credit 
against the estate tax for the gift tax paid.“ If the decedent tenant 
contributed nothing to the tenancy his estate is liable for no tax. 

With regard to a tenancy in common, the estate tax clearly ap- 
plies to the share of the tenant who dies and whose interest is trans- 
ferred. Similarly, a tenancy in common with survivorship to the 
other tenant places an estate tax on the decedent tenant’s share pass- 
ing to the surviving tenant under the clause “taking effect in pos- 
session or enjoyment at or after the death.’ Thus in this case, the 
Federal rules under gift and estate taxes are different. We have here- 
tofore indicated the likelihood that for Federal gift tax purposes, the 
tenancy in common with survivorship would be held analogous to a 
tenancy by the entirety. Under the estate tax regulations, the “joint 
property”’ rules specifically negative this possibility.“ 

Wisconsin Inheritance Tax. Taking the four classes of joint and 
common ownership distinguishable under Wisconsin law, Wiscon- 
sin lumps 1 and 4 (except U.S. Bonds) together for inheritance tax 
purposes. This is the same grouping as for gift tax purposes al- 
though, as we have seen, no gift tax results. For inheritance tax pur- 
poses, one-half of the property is taxable to each joint owner on 
death regardless of what was contributed by each,“ with no oppor- 
tunity to rebut this one-half provision. At least so the face of the 
statute reads. Even if this statute, so interpreted, is unconstitutional, 
and proof is allowed as to contributions, a Wisconsin decision apply- 
ing the dead-man statute“ in this situation prevents the surviving 
joint owner from testifying about the true facts. A showing of the 
facts might result in all or none of the property being taxable to the 
survivor, depending on how much the survivor did or did not contrib- 
ute. Under the present interpretation the survivor may be taxed to 
receive his own contribution, or he may escape tax on the value of 
one-half of the property contributed by the decedent. 





41 Int. Rev. Cope § 936(6); U.S. Treas. Reg. 105, § 81.8 (1942). 

“ Int. Rev. Copz § 811(c); U.S. Treas. Reg. 105, § 81.17 (1942). 

48U.S. Treas. Reg. 105, § 81.22 (1942). This section “has no reference to 
property held by the decedent and any other person or persons as tenants in 
common.” 

“ Wis. Start. § 72.01(6) (1949). 

See Estate of Hounsell, 252 Wis. 138, 31 N.W.2d 203 (1948) applying Wis. 
y me § 325.16 (1949) to protect even the state and not just the estate of the 
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CLASS 1 CLASS 2 
Joint Tenancy Tenancy in Common i 
| 
Federal Wisconsin Federal Wisconsin 





INCOME TAX 


One-half of the income 
taxed to each tenant; the 
gain or loss tax base is: 
(1) where acquired by 
purchase, the adjusted 
cost of the whole property, 
each tenant taking his 
pro rata share of this 
base; (2) where acquired 
by gift, the donor’s base 
for gains, but for losses, 
the value at date of gift 
if lower, each tenant tak- 
ing his share; (3) where 
the surviving tenant takes 
decedent tenant’s share, 
he uses the decedent 
tenant’s tax base for that 
share and his own tax 
base for his original share. 


One-half of the income 
taxed to each tenant; the 
gain or loss tax base is: 
(1) where acquired by 
purchase, one-half of the 
adjusted cost taxed to 
each tenant, unless the 
tenants prove their pro 
rata share, then each taxed 
on his share; (2) where 
acquired by gift, deter- 
mined by an elaborate 
rule, see text, p. 103; (3) 
where the surviving tenant 
takes decedent tenant’s 
share, he uses market 
value at date of death as 
to decedent’s share and 
his own tax base for his 
original share. 


Same as Federal joint 
tenancy rule except (3) 
where the surviving ten- 
ant inherits the decedent 
tenant’s share by will or 
law of descent he takes 
the value at death as ap- 
praised as the tax base 
for the inherited share. 


Same as Wisconsin joint} 
tenancy rule. 


j 


i 








GIFT TAX 


Donor taxed on whole 
amount of the gift if the 
gift passes to two others 
in joint tenancy; donor 
taxed on one-half of the 
gift if the gift is to donor 
and another in joint ten- 
ancy and the other tenant 
gives no consideration. 


Under the Tax Board rule: 
donee is not taxed on one- 
half of the gift if the gift 
is from donor to himself 
and donee as joint ten- 
ants (see text p. 97); if 
the gift runs from a third 
party donor to two joint 
tenants each pays a tax 
on the value of his share. 


If gift made by one 
tenant the donor is taxed 
on the value, at the time 
of the gift, passing to the 
other tenant. If the gift 
is made by a third person 
he is taxed for the full 
value of the property. 


Same as Federal tenancy 
in common rule, except, 
donee is liable for tax. | 





DEATH TAX 


Prima facie the value of 
the whole property is 
taxed in the deceased 
tenant’s estate, but a 
deduction is given on 
proof of consideration 
contributed by the sur- 
vivor and a credit is 
given for gift tax paid. 








In all cases one-half of 
the property is taxed to 
the survivor.? 





Each tenant’s share (one- 
half) of the total property 
taxed as part of his gross 
estate on his death at its 
value as of the day of 
death. 








Same as Federal tenancy 
in common rule. 








1 There may be some doubt as to whether any tax is assessed in this case because, the 
of Section 72.75(4) [no gift tax due where inheritance tax applicable to the property] would establish no tax 


Sections 72.76(3) and (4) (gift tax applies where a future interest may 


available to produce a tax unless the future interest, of a joint tenant is sufficient to make it applicable. 


* This Table assumes two joint or common owners. Where there are more than two adjust the fraction accordingly. 
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BY WISCONSIN AND FEDERAL LAWS* 
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CLASS 3 
Tenancy in Common with Survivorship 


CLASS 
Joint Bank Accounts, 


4 
Savings Accounts 
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Same as Federal joint 
tenancy rule. 


Same as Wisconsin joint 
tenancy rule. 


Same as Federal joint 
tenancy rule. 


Same as Wisconsin joint 
tenancy rule. 
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Where one tenant sets up 
the tenancy by gift the 
tax is assessed at the time 
of the gift on the whole 
value of the total property 
(both interests), less the 
value of one-half of the 
income figured actuarially 
and the value of the sur- 
vivorship figured actuari- 
ally. If the gift is by a 
third person, the donor is 
liable for a tax on the 
whole, 


The Tax Board rule prob- 
ably is the same as the 
Wisconsin rule in joint 
tenancy. Under thereason- 
ing of the Berry case a 
tax would probably lie, 
since this gift is not rev- 
ocable. See text, p. 97. 


The tax is assessed on the 
amount withdrawn by a 
non-contributor at the time 
of withdrawal. 


No tax is assessed on the 
interest of a non-contribu- 
tor until his interest be- 
comes non-revocable by 
some act, one of which 
would be withdrawal. 


XVL Lid 





Same as Federal tenancy 
in common rule. 





No decision, but probably 
the same as the Federal 
tenancy in common rule. 





Same as the Federal joint 
tenancy rule. 





Same as Wisconsin joint 
tenancy rule, except in 
the case of U.S. Bonds, 
their whole value is taxed 
to the survivor if bought 
within two years or in ex- 
clusive control of the 
decedent. 





XVL HLvad 





2 It will be noted that under this provision the donor if he survives will have to pay a tax on one-half of his con- 
ribution to get it back. Query if the survivor is the donee will the court allow him to escape a tax on one-half of the 
roperty or will the court follow the Federal procedure under the Ingram case and tax the surviving donee on all of 
he property less the value of his contribution? 








102 WISCONSIN LAW REVIEW [Vol. 1952 


The argument for the unconstitutionality of an interpretation set- 
ting an irrebutable minimum of one-half of the joint property as tax- 
able rests upon analogy to the conclusive presumption of contem- 
plation of death statute.“ Both such statutes deprived the survivor of 
due process through denying an opportunity to rebut a presumption, 
and thus taxing without any relation to the real facts of the gift, or 
in this case, the contribution. 

The Wisconsin Department has gone even further in a 1945 Bul- 
letin and claims the full amount taxable to decedent as regards joint- 
name government bonds if they are retained in the testator’s exclu- 
sive control or bought within two years of his death.‘” 

No inheritance tax is due by the surviving tenant in common on the 
death of the other tenant unless the surviving tenant is named as 
legatee or is an heir. In the case of the tenancy in common with sur- 
vivorship, there would be an inheritance tax on one-half (or proven 
fraction) to the taking survivor based on the clause “to take effect 
in possession or enjoyment at or after the death.’’** 


Income Tax Rules 


Federal Rule. The principal question under the income tax laws 
with regard to jointly owned property concerns the tax basis of eval- 
uation for gain or loss determination. 

In the case of joint tenancy, joint bank and savings and loan ac- 
counts and U.S. Bonds jointly held the evaluation basis for the whole 
property held by the surviving joint tenant (after the other tenant 
dies) who purchased one-half is the adjusted cost of the property at 
the time of its purchase“ since the survivorship is not acquisition “by 


“ The presumption of contemplation of death is frequently misunderstood. 
Wisconsin originally (Wis. Laws 1913, c. 643) provided a conclusive presumption 
that transfers within six years of death were made in contemplation of death. 
After the Wisconsin Supreme Court three times upheld the constitutionality of 
this section [State v. Ebeling, 169 Wis. 432, 172 N. W. 734 (1919); State v. Schles- 
inger, 184 Wis. 1, 199 N.W. 951 (1924); and State v. Uihlein, 187 Wis. 101, 203 
N. Wy. 742 (1925)] the United States Supreme Court found ‘the section uncon- 
stitutional under the due process clause in Schlesinger v. Wisconsin, 270 U.S. 
230 (1926). 

“' The difficulty with the Department's bulletin arises from its failure to dis- 
tinguish between a presumption and a conclusive presumption. The bulletin 

purports to establish a conclusive presumption. The provisions with regard to 
whe shall succeed to U.S. Bonds jointly held are governed by Federal law and 
regulation, local law to the contrary notwithstanding. Warren v. United States, 
68 Ct. Cl. 634, cert. ey 281 U.S. 739 (1930); Washington Trust Co. v. Bel- 
tram, 133 N.J. Eq. 4, 29 A.2d 854 (1943); Meyer v. Mercier, 102 Colo. 422, 80 
P.2d 332 (1939) ; $ ‘Cove Fen. Rees. §§ 7207, 9481; Treasury Cir. #530, 5th rev., 
June 17, 1943. 

4s Wis. Strat. § 72.01(3)(b) (1949). 

Lang v. Comm. of Int. Rev., 289 U.S. 109 (1932). Where the whole prope * 
is originally purchased by one tenant and nome” goons | a joint tenancy is create 
the surviving tenant uses the decedent tenant’s tax base for that share and his 
own tax base for his original share. 
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devise, bequest or inheritance.’’ While both tenants are living, each 
takes one-half of the adjusted cost as his base where each purchased 
his interest. In the case of tenancy in common, the interest passes by 
devise or inheritance and the tax base used by the heir for the inter- 
est in the property thus inherited is the market value at the date of 
decedent’s death®® or the optional valuation date." If the heir was 
also a tenant in common he retains his original tax base on his orig- 
inal share. While both tenants in common are living, each takes one- 
half of adjusted-cost as base where each purchased his interest. The 
surviving tenant in common with survivorship would be required 
to use adjusted cost for the whole property, as in the case of joint 
tenancy since his acquisition was not by “devise, bequest or in- 
heritance.’’ While both tenants in common with survivorship are liv- 
ing, each takes one-half of adjusted-cost as base where each pur- 
chased his interest. 

Where the joint or common interest was acquired by gift, and the 
donee is living, the gain basis to each donee is his share of the basis 
of the last preceding holder who did not acquire the property by gift™ 
and the loss basis is the lower of (1) the gain basis or (2) the fair mar- 
ket value at the date of gift. 

Wisconsin Rule. The Wisconsin statute is similar to the Federal 
statute in this area. The part of the property acquired “by descent, 
devise, will or inheritance’’® takes the value at date of death as the 
basis. This would cover the simple tenancy in common case. How- 
ever, as to the joint tenancy, joint bank, savings and loan, accounts 
and U.S. Bonds jointly held and tenancy in common with survivor- 
ship, the basis after death of one tenant is the adjusted cost of orig- 
inal purchase as to the survivor’s half if he purchased his interest and 
market value at death as to the one-half (or other fraction) received 
from the deceased party. While living each tenant in common or 
joint tenant takes one-half of adjusted-cost as his tax base where each 
purchased his interest. 

In Wisconsin, the adjusted-cost basis for gain or loss where the 
joint or common interest of a living joint or common owner was ac- 





50 Int. Rev. Cope § 113(a) (5). 

5% Int. Rev. Cope § 811(j). 

8 Int. Rev. Cope § 113(a)(2). 

53 Wis. — § 71.03(g) (1949). 

* This y administrative practice of the Department. Under Wis. Srar. 

§ 71 03(g) “1840, the Department could by analogy to the Federal statute and 
rule insist upon adjusted cost for the whole = oe rather than relieve the in- 
crease in value while in the hands of the deceased joint tenant, which is the 
effect of the present practice. The reason “es the administrative rule is that the 
increase just referred to is subjected to inheritance tax. 
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quired by gift is (1) before 1922 the value as of January 1, 1911, but 
for gifts between 1911 and 1922 a possibility exists to have the base 
set as the value at the date of the gift; (2) for gifts between 1922 and 
July 31, 1943 the basis is that of the last preceding holder who did 
not acquire it by gift and (3) for gift after July 31, 1943, the value 
at date of gift.™ 

CoNcLUSIONS 


It needs no effort to conclude that Wisconsin has unnecessarily 
complicated rules with regard to joint and common interests in prop- 
erty, particularly in regard to the dichotomy between real and per- 
sonal property and the niceties introduced by the Hass decision and 
and the inadequacy of remedial legislation. This situation is further 
complicated by the differences between Federal and Wisconsin tax 
rules under the income, gift and estate-inheritance taxes. Compli- 
cation leads to: (1) arbitrary differences in tax effects between dif- 
ferent types of property, (2) unnecessary and vitiating increases in 
the administrative burden connected with these taxes, and (3) in- 
creased effort at evasion. The need for a thorough revision and coord- 
ination of these taxes in the area of joint and common interests seems 
apparent. 





5 Wis. Srat. § 71.03(g) (1949). 











Comments 


THE TWO-YEAR NOTICE STATUTE—ITS 
SCOPE AND APPLICATION 


Since 1897 Wisconsin attorneys have been faced with the problem 
of satisfying two separate requirements as to the time in which they 
may commence an action for damages resulting from injuries to the 
person. In addition to the regular six-year statute of limitations on 
the commencement of such actions, there was added a requirement 
that a certain prescribed notice be served on the person causing the 
injury within a prescribed time—now. two years. These two separate 
‘“Jimitations’’ are embodied in Section 330.19(5): 


[Within six years] (5) An action to recover damages for an injury 
to property, real or personal, or for an injury to the person, 
character or rights of another, not arising on contract, except 
in case where a different period is expressly prescribed. But no 
action to recover damages for injuries to the person, received 
without this state, shall be brought in any court in this state 
whea such action shall be barred by any statute of limitations of 
actions of the state or country in which such injury was re- 
ceived unless the person so injured shall, at the time of such 
injury, have been a resident of this state. No action to recover 
damages for an injury to the person shall be maintained unless, 
within two years after the happening of the event causing such 
damages, notice in writing, signed by the party damaged, his 
agent or attorney, shall be served upon the person or corpora- 
tion by whom it is claimed such damage was caused, stating 
the time and place where such damage occurred, a brief descrip- 
tion of the injuries, the menner in which they were received 
and the grounds upon which claim is made and that satisfaction 
thereof is claimed of such person or corporation. Such notice 
shall be given in the manner required for the service of sum- 
mons in courts of record. No such notice shall be deemed insuf- 
ficient or invalid solely because of any inaccuracy or failure 
therein in stating the description of the injuries, the manner in 
which they were received or the grounds on which the claim is 
made, provided it shall appear that there was no intention on 
the part of the person giving the notice to mislead the other 
party and that such party was not in fact misled thereby; 
provided, that the provision herein requiring notice of two years 
shall not apply to any event causing damage which happened 
before the passage and publication of this act. When an action 
shall be brought and a complaint actually served within two 
years after the happening of the event causing such damages, 
the notice herein provided for need not be served. 
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The last two Wisconsin cases' dealing directly with this statute 
again demonstrate the curious and often disastrous results that arise 
from failure to meet the specific requirements of notice in the statute. 
They also indicate the difficulty our court has had in classifying this 
statute in relation to the ordinary statutes of limitation. While 
neither case is inconsistent with prior holdings, both indicate again 
that an attorney must use considerable care in determining whether 
notice is necessary and what he may do to give a legally sufficient 
notice. The first case, Martin v. Lindner,? held that mere delivery of 
a@ summons and complaint to the sheriff for service within the two- 
year period is not sufficient compliance with the statute, if the com- 
plaint is not actually served within the two-year period.’ The other 
case, Asplund v. Palmer,‘ held that the notice statute did not apply 
to assault and battery actions. The court held that the action was 
governed by Section 330.21, the two-year statute of limitations, 
rather than the two-year notice statute and since only the statute of 
limitations applied, it could be, and was, tolled by Section 330.33. 
Had the two-year notice statute been applicable it is clear that the 
tolling statute would not apply.® 

This brief summary of these cases indicates that there are many 
problems arising from the court’s interpretation of the two-year 
notice statute that warrant investigation and analysis by the attor- 
ney. It is well to note that the title given to the statute by the court 
does not indicate its severity. It can be even more fatal to a cause 
of action than a statute of limitations. In the following discussion 
an attempt is made to examine the history of the statute, its scope, 
and its application to particular cases with the hope that some guide 
can be given to its use and dangers. 


The History of the Statute 


The two-year notice requirement was added to the six-year stat- 
ute of limitations for actions to recover damages for injuries to the 
person in 1897.* The original act was the same as the present statute 
in all but three respects. First, it required notice to be given in one 
year; second, it did not provide that inaccuracies in respect to certain 


1 Martin v. Lindner, 258 Wis. 29, 44 N.W.2d 558 (1950); Asplund v. Palmer, 
258 Wis. 34, 44 N.W.2d 624 (1950). 

2258 Wis. 29, 44 N.W.2d 558 (1950). 

3 This decision is discussed in a later portion of the note in relation to § 330.40 
(attempt to commence an action deemed equivalent to commencement thereof). 

4 258 Wis. 34, 44 N.W.2d 624 (1950). 

5 Staszczuk v. Gilman Mfg. Co., 159 Wis. 615, 150 N.W. 982 (1915); Wawrzyni- 
akowski v. Hoffman & Billings Mfg. Co., 146 Wis. 153, 131 N.W. 429 (1911); 
Hoffman v. Milwaukee Electric R. & L. Co., 127 Wis. 76, 106 N.W. 808 (1906). 


* Wis. Laws 1897, c. 304. 
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parts of the notice need not be fatal; third, it made no provision for 
service of a summons and complaint as a substitute for notice. When 
this chapter was made part of the Statutes of 1898 and approved as 
submitted by the revisors, the second difference was removed and 
the statute’s effect on then existing causes of action was provided 
for.? The provision of the present statute allowing service of a sum- 
mons and complaint within the required time to replace the notice 
requirement was enacted by Chapter 307, Laws of 1899. The court 
reached the same result as the amendment by interpretation in an 
action arising before the amendment.* The act was further amended 
to provide for a two-year instead of one-year notice in 1909.° With 
that amendment the statute reached its present form. 

It should be noted that Section 330.19(5) is not the only notice 
requirement for actions to recover for personal injury. In actions 
against a governing body there are various notice requirements that 
apply. An examination of these provisions is outside the scope of 
this note, but reference is made to them unless it be assumed that 
compliance with Section 330.19(5) is sufficient in all actions.'° 


Rationale of the Statute 


The reason behind a statute such as the two-year notice statute 
is readily apparent. The statute limiting the commencement of 
actions to recover damages for personal injury is a six-year statute. 
In a period of six years a great deal of change takes place in modern 
society. Witnesses move away. Physical facts are changed and 
memories of the parties and witnesses grow dim. Unlike intentional 
torts it is often difficult to tell who is at fault, and who, if anyone, 
will bring suit. In order that the party who must defend against a 
charge of negligence will have an opportunity to investigate and to 
collect and preserve evidence, some notice ought to be given him 
informing him that he must so act. The court gave the reason be- 
hind the statute in Malloy v. Chicago & Northwestern R. R.: 


Prior to the enactment of this statute a person suffering injury 
to his person had full six years to commence his action, and he 


7 Wis. Laws 1897, c. 380. 

§ Malloy v. C. & N.W.R.R., 109 Wis. 29, 85 N.W. 130 (1901). 

* Wis. Laws 1909, c. 151. 

10 Wis. Stat. § 85.095(2), (3), (4) (1949) (claims arising against governing 
bodies as a result of the negligence of their —< in operating motor vehicles 
owned by the governing body). Cf. Joyce v. Sauk County, 206 Wis. 202, 239 
N.W. 439 (1931); O’Donnell v. New London, 113 Wis. 292, 89 N.W. 511 (1902) 
for examples of the operation of statutes referred to in § 85.095(3). Wis. Start. 
§ 330.19(8) (1949) (notice to railroad for property damage). Wis. Star. § 81.15 
(1949) (notice to city, town or county for ef damages arising from a defect in a 
highway). See also Wis. Stat. § 102.12 (1949) (compensation actions). 
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was not required to give any notice of his intention. The neces- 
sity of notice arose from the fact that many claims were being 
prosecuted after long delays, when witnesses had disappeared 
or the circumstances were forgotten, and the means of evidence 
had been lost or destroyed. . . . The primary purpose seems to 
have been that notice should be | given to afford the defendant an 
opportunity to investigate . . . and to preserve evidence for his 


defense." 


Since it is an often repeated rule that a statute should be construed 
in light of “‘the mischief to be cured,’’” it will be helpful to keep this 
rationale in mind as the cases are examined. It may be a just criti- 
cism of some cases under this statute that the court has not givea 
due weight to the reason behind the statute. 


Scope of the Statute 

In general the two-year notice requirement covers actions for 
damages arising out of physical injuries to some person (not neces- 
sarily the plaintiff) caused by the negligence of another. The statute 
does not state that it applies solely to negligence actions, but the 
effect of other statutes and court interpretation has narrowed the 
statute to actions based on negligence and probably gross negligence. 
Thus actions for assault and battery are not covered because, as the 
court said in Drinkwater v. Andrew: 


“5. An action to recover damages for injury to property, real 
or personal, or for an injury to the person, character or rights 
of another not arising on contract, except in a case where a 
different period is expressly prescribed.’’ Obviously the words 
“an action to recover damages . . . for an injury to the person,”’ 
therein contained, did not include assault and battery, for the 
simple reason that there is excepted therefrom every “case 
where a different period is expressly prescribed,’’ and another 
section of the Revised Statutes of 1878 expressly prescribed a 
two-year limitation among other cases for “action to recover 
damages for libel, slander, assault, battery, or false imprison- 


ment.’’!# 


1 Malloy v. C.&.N.W.R.R., 109 Wis. 29, 32, 85 N.W. 130, 131 (1901). Cf. 
Manas v. Hammond, 216 Wis. 285, 257 N.W. 139 (1934) and Asplund v. Palmer, 
258 Wis. 34, 44 N.W.2d 624 (1950). 

12 McCaul v. Thayer, 70 Wis. 138, 142, 35 N.W. 353, 355 (1887). 

126 Wis. 241, 242, 105 N.W. 575, 576 (1905). Cf. Donner v. Graap, 134 
by 523, 115 N. W. 125 (1908). The statute quoted by the court is now numbered 

330.21( 2). 

A careful reading of § 230. 19(5) would seem to indicate that the first sentence 
of subsection (5) refers to actions covered by the six-year limitation, while the 
third sentence where the notice requirement begins refers to something dif- 
ferent. There would seem to be no particular reason why the phrase “except .. . 
where a different period is express ly prescribed,” should modify the notice re- 
quirement, and assault is an action ‘for an injury to the person.’ 
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The court in Asplund v. Palmer“ felt that the rationale behind the 
statute was the reason why the two-year notice statute did not 
apply to assault and battery. For in assault cases the plaintiff must 
serve a complaint in two years anyway so that notice is not necessary. 

Note, however, that in the Asplund case the statute of limitations 
was tolled for the reason that the plaintiff was a minor." It is con- 
ceivable that the limitation on the action could be extended for a 
period just short of 22 years for this reason. The notice requirement 
is specifically designed to require the plaintiff to give the defendant 
warning of possible litigation so that the defendant can collect and 
preserve his evidence, if the plaintiff wishes to wait longer than two 
years before commencing suit. In a case where assault is involved 
and plaintiff can wait as long as 22 years before commencing suit 
there would seem to be equally strong grounds for requiring notice 
to the defendant so that he may collect his evidence. 

The court in the Asplund case presents what is possibly the strong- 
est argument for excluding assault cases. The notice requirement is 
placed in the six-year statute of limitations. It is reasonable to pre- 
sume that the legislature intended the requirement to be part of the 
six-year statute and not a requirement applying generally to all 
statutes. 


1. Type of Injuries Included 


The court has held that actions for damages resulting from plain- 
tiff’s mental suffering are not included within the notice statute be- 
cause they are not “bodily injuries.’’”* However, if the plaintiff has 
suffered no bodily injuries himself, but sues to recover for the loss 
of services of his son who was injured by the defendant, the court 
has held that the father must serve notice within two years.’? The 
court said an action for injury to a person means an action arising 
as a result of injury to some person.'* Evidently the person injured is 
not important, but the type of injury is important. 

Note that these cases cover injuries. Where the plaintiff is suing 
for the death of another, whether the suit be for the deceased’s pain 





4 258 Wis. 34, 44 N.W.2d 624 (1950). 

1% Wis. Srar. § 330.33 (1949). 

16 Gatzow v. Buening, 106 Wis. 1, 81 N.W. 1003 (1900), where mental suffering 
was claimed by plaintiff because defendant caused the hearse hired for plaintiff’s 
son’s funeral to be taken away. 

17 Shovers v. Hahn, 178 Wis. 615, 190 N.W. 482 (1922). This case overrules 
Wysocki v. Wisconsin Lakes I. & C. Co., 125 Wis. 638, 104 N.W. 707 (1905), 
which classified the father’s damages “as injuries to the rights of another, not 
arising on contract.” 

18 Shovers v. Hahn, 178 Wis. 615, 617, 190 N.W. 432, 433 (1922). 
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and suffering or his wrongful death, the court will hold, as it did in 
Evans v. Michelson,’ that Section 330.21(3) applies,?° thereby plac- 
ing a two-year statute of limitations on the action. While this is the 
same statute of limitations applied to assault actions, the problems 
involved in a wrongful death or survival action may result in a 
different conclusion than the conclusion arrived at in considering 
the assault cases. As appeared in those cases, the court held that no 
notice was required because there was a two-year limitation anyway. 
The court may reach that conclusion in wrongful death actions be- 
cause like the assault cases the wrongful death action is an action 
entirely divorced from the six-year statute of limitations to which 
the notice requirement is attached. 

However, the peculiarities of the statutory wrongful death and 
survival actions may cause the court to take a different tack. The 
statutes creating the survival and wrongful death actions provide 
that there is a cause of action only if the deceased would have had 
a cause of action had he survived.” Furthermore, our court has 
held that the statute of limitations begins to run on these actions 
at the date of death.” Putting these two rules together in a case 
where there is a prolonged period of lingering death, it is possible 
that even though the plaintiff brought his action before two years 
from the date of death his action would be destroyed, because the 
deceased would have had no cause of action since it was more than 
two years from the date of injury and no notice had been served. 
One can only speculate as to which analysis the court will follow, 
but at least the fact that there is such a problem should be in the 
mind of the attorney dealing with this type of action. 

It would appear desirable to require that notice be served in 
wrongful death actions. The same arguments for requiring notice in 
assault cases applies to this type of action with even greater force. 
If the statute of limitations does not begin to run until some time 
after the accident because of lingering death, or if the two-year 
statute of limitations is tolled because of disability (Section 330.33) 
or because the defendant is out of state (Section 330.40), the plain- 
tiff could wait up to 22 years in some cases before suing. There is as 
much need in these cases to see that the defendant is warned of 

19 241 Wis. 423, 6 N.W.2d 237 (1942). 


20 Wis. Strat. § 330.21 (1949) reads: Pye me two years] ... (3) An action 
brought by the personal representatives of a deceased person to recover damages, 





when the death of such person was caused by the wrongful act, neglect or defau!t 
of another.” 

1 Wis. Strat. §§ 331.01 and 331.03 (1949). 

% Terbush v. Boyle, 217 Wis. 636, 259 N.W. 859 (1935). Cf. Evans v. Michelson, 
241 Wis. 423, 6 N.W.2d 237 (1942). 
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possible litigation so he can preserve his evidence as there would be 
in the ordinary negligence action where the person injured does not 
die. It may be said that where a defendant assaults a person he can 
expect to be sued, but it cannot be said that merely because the 
person whom the defendant injures dies the defendant has more 
reason to expect to be sued than if the injured person lives, with 
grave and permanent injuries. 


2. Workmen’s Compensation Actions 


Somewhat akin to wrongful death cases are the cases arising under 
workmen’s compensation. Our court has held that the six-year 
statute of limitations provided for in Section 330.19(5) applies to 
workmen’s compensation cases.% No case is found where the notice 
requirement was discussed with regard to this statute. Although it 
could apply, it will probably never be raised because Section 102.12 
sets up an even more stringent notice requirement, namely, notice 
to the employer within 30 days and filing of a claim within two years. 


3. Negligence Actions 


Upon examination of the negligence cases where the two-year 
notice requirement does apply we find few if any restrictions on the 
coverage of the statute. The person of the defendant seems to make 
no difference. The statute of limitations runs if defendant is the state™ 
or county, and it should follow that unless some other special notice 
is required by statute the notice requirement in Section 330.19(5) 
would run also. The notice is required for all defendants* unless one 
defendant is an insurer and his insured is given notice.” If plaintiff 
fails to serve notice on one defendant he is barred as against that 
defendant.” 

Nor does the occasion for injury make any difference. Thus, notice 
is required in malpractice actions, and time runs from the last treat- 
ment.?* Even the type of action does not change the requirement for 
notice. Thus a breach of contract action brought for damages resulting 





23 Nelson v. Industrial Comm’n, 217 Wis. 452, 259 N.W. 253 (1935); Acme 
Body Works v. Industrial Comm’n, 204 Wis. 493, 234 N.W. 756, 236 N.W. 378 
i Federal Rubber Co. v. Industrial Comm’ n, 185 Wis. 2997 201 N.W. 261 

*% Coleman v. The Peshtigo Co., 47 Wis. 180, 2 N.W. 111 (1879). 

% Olwell v. Skobis, 126 Wis. 308, 105 N.W. 777 (1905). 

% Maurer v. Northwestern Iron Co., 151 Wis. 172, 188 N.W. 636 (1912). 

37 Olwell v. Skobis, 126 Wis. 308, 105 N.W. 777 (1905). 

% Klingbeil v. Saucerman, 165 Wis. 60, 160 N.W. 1051 (1917); Lotten v. 
O’Brien, 146 Wis. 258, 131 N.W. 361 (1911); Frechette v. Ravn, 145 Wis. 589, 
120 NW. 453 (1911); Meisenheimer v. Kellogg, 106 Wis. 30, 81 N.W. 1033 
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from malpractice was held to be an action “for an injury to the 
person”’ and covered by the statute requiring plaintiff to serve notice 
within two years.”® It was stated above that in general the notice 
requirement applies only to negligence actions for personal injuries. 
This case is an exception to that rule, and apparently the only ex- 
ception to date. The exception is a logical one, and it may be that 
this statute could be raised as a defense in other non-negligence 
actions where the damages arise out of bodily injuries, such as 
breach of warranty. 


4. Contribution Actions 


While the scope of the statute in relation to the type of actions 
and the type of injury has not caused the courts much trouble, there 
has been some problem when the scope of the statute is discussed in 
relation to the person bringing the action. The problem of suing for 
another’s injuries was discussed above when the plaintiff was a 
party not adverse to the injured party. The problem is greater where 
the plaintiff is a party who was adverse to the person injured in a 
previous action; in other words where the plaintiff is a joint or con- 
current tort-feasor suing the other tort-feasor or tort-feasors for 
contribution. 

Suppose, for instance, that the injured party serves notice on only 
one of two possible defendants and sues that defendant and re- 
covers. May that defendant wait the full period of the statute of 
limitations—six years—and then sue the other tort-feasor for con- 
tribution? If so, this leaves the defendant in the contribution action 
in a position where he must collect evidence from facts which are 
“eold.”” And, since the injured party would be barred because he 
gave no notice, it is difficult to find the ‘common liability’”’ required 
in an action for contribution.*° 

When our court was first presented with this problem in Palmer 
v. Autoist Mut. Ins. Co.," it held that there was no “common 
liability’? and hence an action for contribution would not lie. This 
left the defendant in a rather peculiar position. The statute provides 
that the “party damaged, his agent or attorney” shall serve the 
notice, so defendant was precluded from serving notice on the joint 
tort-feasor. Of course he could join the joint tort-feasor,®* but he 





29 Klingbeil v. Saucerman, 165 Wis. 60, 160 N.W. 1051 (1917). 
30 Walker v. Kroger Grocery & Baking Co., 214 Wis. 519, 252 N.W. 721 (1934). 
31 234 Wis. 287, 291 N.W. 364 (1940). 


32 Wis. Stat. §§ 260.11, 260.12, 260.19 (1949). The statutes are not completely 
clear on this, but such impleading i is done as a matter of common practice. 
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might not have time to do that, or he might not be able to, because 
no complaint was served on him within two years. 

The holding of the Palmer case was overruled in 1948 in Ainsworth 
v. Berg, in which the court said: 


As was said by the court in the Palmer Case, supra, there is 
no provision in the statute requiring one joint tort-feasor to 
serve notice upon the other. Until suit is brought by the injured 
person there is no opportunity. It is clear that the statute was 
not intended to terminate rights of one joint tort-feasor against 
another, but was directed only at undue delay in commencement 
of action by injured persons. We are satisfied that the right of 
one joint tort-feasor against the other to recover contribution 
is in nowise impaired by the statutory duty placed upon the 
plaintiff to serve prompt notice of his injuries. 

The decision seems right in terms of the statute and the results of 
the Palmer decision. However, that still does not remove the dilemma 
inherent in the statute. There may well arise a situation where a 
tort-feasor may have no notice of any action being brought and 
suddenly find himself confronted with a contribution suit brought six 
years after his negligent act, when “the witnesses have disappeared.” 
It is suggested that some legislation is needed which would require 
that the defendant sued give notice to the joint tort-feasor, if reason- 
ably possible, when the first suit for damages is brought. The doc- 
trine of the Ainsworth case was reviewed by the court in 1951 in a 
case where a settling defendant sued for contribution. The court 
reaffirmed the Ainsworth rule.* 

It was noted above that the plaintiff must give notice to each 
defendant he expects to hold liable, even if the plaintiff is not the 
party injured, as where the plaintiff is suing for the loss of wages 
of the person injured. This would seem to conflict with the Ainsworth 
decision. All that can be said is that the contribution cases are 
different, and that the court had to choose between the interest of 
giving the joint tort-feasor notice so he can preserve his evidence 
and the interest of preserving the defendant’s right of contribution 
when he has acted with complete diligence. The court chose to pro- 
tect the latter interest and rightly so, because as the statute is now 
written there is no procedure available to the defendant by which 
he can preserve his right of contribution. 

To summarize the foregoing discussion of the specific rules as to 
the scope of the statute in relation to the actions and parties, it is 

33 Ainsworth v. Berg, 253 Wis. 438, 445a, 34 N.W.2d 790, 793 (1948). 


* American Casualty Co. v. American Auto Ins. Co., 259 Wis. 201, 47 N.W.2d 
898 (1951). 
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clear that the court has taken a broad view and included all actions 
which fall under the six-year statute of limitation. The court has 
also interpreted the statute to cover all parties to such actions. This 
would seem to be the proper approach. The purpose of the statute 
is to give the defendant an opportunity to collect and preserve evi- 
dence. There is no reason why the type of action or the parties plain- 
tiff or defendant should affect this purpose. Unless there is another 
specific notice requirement applicable to the action, every action for 
injuries to the person, even so-called emotional injuries resulting in 
physical harm, ought to be covered by the notice requirement. It 
would seem desirable to include assault and wrongful death actions, 
in light of the tolling statutes, but because of the placement of the 
notice requirement in the six-year statute of limitations the court 
may be justified in ruling that the legislature, not the court, must 
broaden the notice requirement in this respect. 


The Classification and Effect of the Statute 


Once having determined the scope of the statute in terms of what 
situations call for its application, it becomes important to see just 
what its effect will be when applied. The major problem to be con- 
sidered by the court in determining this is the problem of classifying 
the statute and giving it a proper label. The reason why the label is 
so important is that the effect of other statutes relating to statutes 
of limitation seems to be governed by whether the notice statute is 
called a statute of limitations or something else. Thus the sections 
of Chapter 330 of the Wisconsin Statutes which toll the statutes of 
limitations will apply only if this is a statute of limitations.* The 
early cases described the two-year notice requirement as a statute of 
limitations. The best statement of this position is in Meisenheimer v. 
Kellogg: 

But it is argued that the notice of the injury . . . is a condition 
precedent to the cause of action, and hence that no legal cause 
of action is alleged. The radical difficulty with this argument is 
that the notice required by the statute above mentioned is not 
a condition precedent to the cause of action, but is merely a 
statute of limitation. . . . The requirement of notice within a 
certain time simply sets a new time limit within which a certain 
step necessary to enforce the right must be exercised.* 





% Wis. Stat. § 330.33 (1949) (statute of limitations is tolled when plaintiff is 
under disability because (1) he is a minor or (2) insane or (3) in prison). Wis. 
Strat. § 330.30 (1949) (tolled when defendant is out of state). Wis. Stat. § 330.40 
(1949) (attempt to commence an action is deemed to be commencement). 

* Meisenheimer v. Kellogg, 106 Wis. 30, 32, 81 N.W. 1033, 1034 (1900). Cf. 
Gatzow v. Buening, 106 Wis. 1, 81 N.W. 1003 (1900). 
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In Gatzow v. Buening,*” the court drew the distinction between the 
notice required in certain actions arising as a result of a right con- 
ferred by statute and the notice required under this statute for actions 
arising from a common law right. It was said that the latter type of 
notice “is a limitation upon the remedy to enforce a right, not a 
condition of the right itself. It is a limitation statute . . . unlike 
Section 1339, [notice to municipality in actions arising from high- 
way defects—now Section 81.15] which prescribes the condition of 
a right as distinguished from a limitation upon a remedy to enforce a 
right.’’** Both the Gatzow and Meisenheimer cases conclude that since 
this is a statute of limitations it must be raised by demurrer or 
answer or waived.** This ruling was followed in Malloy v. Chicago & 
Northwestern R. R.,*° but the court began to waver in Wysocki v. 
Wisconsin Lakes I. & C. Co.,*! where the statute was described as 
one in the “nature of a limitation upon a right. . . .” 

The effect of the notice statute was changed when the court was 
faced with the problem of a minor plaintiff for whom the statute 
would be tolled during minority if it were a statute of limitations.“ 
If the notice requirement were tolled the purpose of the statute 
would be controverted because the defendant would be given no 
warning of possible litigation so that he could collect and preserve 
evidence. The same conditions would exist in cases involving minor 
plaintiffs that existed for all cases before the notice requirement and 
which caused its adoption. 

In Hoffman v. Milwaukee Electric R. & L. Co., the court called the 
requirement of notice a condition precedent and said that the toll- 
ing statute: 

... plainly and unequivocally contains a saving clause in favor 

of persons under twenty-one years of age respecting the com- 

mencement of actions, and cannot by any legitimate construc- 
tion be held to apply to the statute requiring the giving of notice.“ 

37 106 Wis. 1, 81 N.W. 1003 (1900). 

38 Jd. at 11, 81 N.W. at 1006. 

39 Cf. Wis. Stat. § 330.01 (1949) and Relyea v. Tomahawk Paper and Pulp 
Co., 102 Wis. 301, 78 N.W. 412 (1899). 

40 109 Wis. 29, 85 N.W. 130 (1901). 

41 125 Wis. 638, 104 N.W. 707 (1905). 

«2 Two earlier cases had described the statute requiring notice to a railroad for 
damage to cattle a ‘condition precedent.” Ryan v. C.&N.W.R.R., 101 Wis. 
506, 77 N.W. 894 (1899); W & Gumaer Mfg. Co. v. Whitcomb, 101 Wis. 
226, 77 N.W. 175 (1898). Cf. Siebert v. Jacob Dudenhoefer Co., 178 Wis.f191, 
188 N.W. 610 (1922) (the notice requirement was called a statute of limitation, 
but not subject to demurrer). 

# Wis. Stat. § 330.33(1) (1949). 


“ Hoffman v. Milwaukee Electric R. & L. Co., 127 Wis. 76, 80, 106 N.W. 808; 
809 (1906). 
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This rule has been followed since that time.“ In a few cases the 
court has used somewhat different labels, but the court has con- 
sistently indicated that this statute is something different from the 
ordinary statute of limitations. 

By reason of such differences their operative effect on the rights 

of persons may well demand the application of different rules 

of law in their interpretation and administration in order that 

the benefits they are designed to confer may be secured without 

inflicting any unnecessary hardships.“ 

Once it is understood that the notice requirement is a different 
type of statute than the ordinary statute of limitations, it is some- 
what easier to understand the effect of the statute. 


1. Effect of Tolling Statutes 


Unlike the ordinary statute of limitations this statutory require- 
ment is not affected by the tolling statutes. Thus, although a minor 
need not commence suit until within one year after his 21st birth- 
day under Section 330.33, he must nevertheless give notice within 
two years of the event causing his injury.” 

The operation of the tolling statute was described above in dis- 
cussing the recent Asplund case. In that case the plaintiff was a 
minor. The action was for assault. The court held that the notice 
requirement did not apply. The only limitation on the action was 
the statute of limitations which was tolled, thereby giving the plain- 
tiff over two years before he need commence any action. Had the 
action been one based on negligence the plaintiff would have had to 
give notice within two years, even though he was a minor. 

Similarly, the notice must be given even though the defendant is 
out of the state when the plaintiff seeks to give notice, and even 
though under the same circumstances an ordinary statute of limita- 
tions would be tolled by Section 330.40.** This raises an interesting 





Manas v. Hammond, 216 Wis. 285, 257 N.W. 139 (1934); Bode v. Flynn, 
213 Wis. 509, 252 N.W. 284 (1934); Siebert v. Jacob Dudenhoefer Co., 178 Wis. 
191, 188 N.W. 610 (1922); Wawrzyniakowski v. Hoffman & Billings Mfg. Co., 
146 Wis. 153, 131 N.W. 429 (1911); Arp v. Allis-Chalmers Co., 130 Wis. 454, 
110 N.W. 386 (1907). 

Guile v. La Crosse Gas & Electric Co., 145 Wis. 157, 169, 130 N.W. 234, 
238 (1911). Cf. = v. Allis-Chalmers Co., 130 Wis. 454, 110 N.W. 386 (1907), 
and Hoffman v. Milwaukee Electric R. & L. Co., 127 Wis. 76, 106 N.W. 808 


(1906). 
lund v. Palmer, 258 Wis. 34, 44 N.W.2d 624 (1950); Wawrzyniakowski 


47 As 
v. Hoffman & Billings Mfg. Co., 146 Wis. 153, 131 N.W. 429 (1911); Hoffman 
v. Milwaukee Electric R. & L. Co., 127 Wis. 76, 106 N.W. 808 (1906). 

48 Martin v. Lindner, 258 Wis. 29, 44 N.W.2d 558 (1950); Bode v. Flynn, 213 
Wis. 509, 252 N.W. 284 (1934). 
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point, because the plaintiff may be in a position where he is unable 
to give notice no matter how hard he tries. This was the situation in 
Martin v. Lindner, referred to above. In that case plaintiff was in- 
jured on July 10, 1947. He delivered a summons and complaint to 
the sheriff to be served on July 8, 1949. The defendant was out of 
the state and service was not completed until August 11, 1949. At 
that time the defendant showed some surprise and stated he thought 
action had to be commenced within two years. The court held the 
plaintiff was barred because he had not complied with the statute. 

The decision is open to some doubt, since even though plaintiff 
failed technically to serve proper notice, he certainly complied with 
the purpose of the statute, because he did give the defendant an 
opportunity to investigate the facts of the case before they were cold. 
It would seem that this decision opens the way for a fraudulent de- 
fendant to pack his bag and leave the state right after an accident 
for a two-year vacation and escape liability. It looks as if the plain- 
tiff is helpless in such a case. The statute requires service of notice 
in the manner required for the service of summons in courts of 
record. This type of provision is regulated by Sections 262.08 and 
262.12, which would seem to exclude service by publication.®® Even 
if publication were allowed in service of notice it would not give the 
defendant actual notice so that he could collect and preserve evidence. 

The court did not discuss the statute which tolls a statute of 
limitations if the plaintiff attempts to get service—Section 330.40— 
in the opinion, though it was raised in the briefs. Like similar tolling 
provisions, such as provisions for tolling on grounds of disability of 
the plaintiff, it would seem clear that this provision would not toll 
the notice requirement because the defendant was out of state at 
the time service was attempted. This is a case of conflicting interests. 
The defendant’s interest in receiving actual notice so that he may 
investigate must be balanced against the interest of preserving the 
plaintiff’s cause of action when he is unable to get service on the de- 
fendant through no fault of his own. The interest of preserving plain- 
tiff’s cause of action appears to be the stronger and ought to prevail, 
particularly where, as in the Martin case, one month delay in the 
notice caused the defendant no great harm. 


49 258 Wis. 29, 44 N.W.2d 558 (1950). 
50 Wis. Star. §§ 262.08, 262.12 (1949). Section 262.12 reads: 

Publication or service outside state, when permitted. When the summons 
cannot with due diligence be served within the state, the service of the sum- 
mons may be made without the state or by publication upon a defendant 
when it appears from the verified complaint that he is a necessary or proper 
party to an action or wan proceeding as provided in Rule 262.13, in any 
of the following cases: . . . (2) When the defendant, being a resident of this 
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There are strong reasons for applying the tolling provisions of 
Section 330.40 to the notice requirement in at least those cases where 
the plaintiff has acted with diligence and no great harm is caused to 
the defendant, and in those cases where the defendant is guilty of 
fraud in avoiding service. It may well be that when the problem is 
presented to the court again, the court will feel that because the 
statute says “‘actual service’ the plaintiff must be held to actual 
service in the technical sense. In that event some action should be 
taken by the legislature to liberalize the statute. 


2. Failure to give Notice as a Defense and Excuses for Failure to 
Serve 


In all of the cases which have discussed Section 330.19(5) there 
is not one case where the notice requirement was waived except by 
acts of the defendant. Even if the defendant is killed and no admin- 
istrator appointed within the two-year period, our court has held 
that the plaintiff is not aided by the saving provisions of Section 
330.34 which allow the plaintiff to commence his action anytime 
within one year after the appointment of an administrator or execu- 
tor. Notice must be served. The plaintiff must petition for the ap- 
pointment of an administrator in such a case. In general it can be 
said that to date there are no excuses for failure to serve notice 
except waiver by the defendant, and it seems unlikely that any will 
be found. 





state, has re therefrom with intent to defraud his creditors or avoid 

the service of a summons, or keeps himself concealed therein with the like 

intent. . . . (6) When the action is against any domestic private corporation 
ae ~ proper officers on whom to make service do not exist or cannot be 
ound. 

Subsection (2) may offer some help to a plaintiff. It presents a difficult problem 
of proof, however, and it is at least questionable whether this statute was in- 
tended to cover the notice uirement of § 330.19(5). The court in Likens v. 
rer 39 Wis. 313 (1876), held that the statute (§ 262.12) must be strictly 
construed. 

Wis. Star. § 85.05(3) (1949), providing that service on a non-resident motorist 
may be had by service on the commissioner of the motor vehicle department, 
is perhaps worth considering as a possible way of satisfying § 330.19(5). Since 
the court’s treatment of the notice statute generally makes it questionable whether 
compliance with § 85.05(3) would suffice, it is unusual that the issue has never 
been presented in at least one case before the Supreme Court. 


5! Manas v. Hammond, 216 Wis. 285, 287, 257 N.W. 139, 139 (1934). 

It will be noticed that many of the Wisconsin decisions have adopted dif- 
ferent reasons for their conclusion that notice must be given before the action 
can be maintained, but in all cases the plain terms of the statute have been 
recognized, and the court has concluded that it is necessary that notice be 
given or action commenced within the two-year limit. This is the rule even 
ae statutes under some circumstances extend time fixed by statutes of 
imitation. 
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a. Pleading 


What can be done when no notice is served? The defendant can 
raise the issue in the answer and in most cases get a summary judg- 
ment. The early cases which treated the statute as a statute of 
limitations said the issue must be raised by demurrer or answer; 
otherwise it is waived. Mere objection to evidence at trial on that 
ground was insufficient. Later the court held that the issue could 
be raised only by the answer because a demurrer would lie only if 
the action was not commenced within the prescribed time, and this 
is not a question of commencing an action but only of giving notice.® 
Since that case at least one case has been decided where the court 
allowed the failure of notice to be raised by demurrer, but it did not 
discuss the question of pleading. However, clearly the general rule 
is that the proper mode of pleading Section 330.19(5) is by way of 
the answer. 


b. Fraud as an excuse for failure to serve notice 


What about the plaintiff? What can he do if he has failed to serve 
notice within two years? Two possible outs are suggested. First, the 
plaintiff may be able to show fraud. Thus instead of suing on his 
original injuries the plaintiff may be able to sue to recover for fraud 
in the release or in statements made by the defendant. Our court 
has held that while fraud or mistake are not defenses to a failure to 
comply with the statute of limitations, they may be defenses to the 
failure to give notice. It will be necessary for the plaintiff to plead 
and prove in such a case that the fraudulent representations were 
causal in his failure to serve notice within the two-year period. His 
failure to plead and prove the causal connection will defeat his 
action. Furthermore, in one case the court held the plaintiff had a 
cause of action based on the fraudulent representations of a doctor 
even though her action for the doctor’s negligence in treating her 
had long since run out. In that case the doctor operated on the 





5 Gatzow v. Buening, i106 Wis. 1, 81 N.W. 1003 (1900); a we v. 
Kellogg, 106 Wis. 30, 81 N.W. 1033 (1900); Malloy v. C.&N.W.R 109 Wis. 
29, 31, 85 N.W. 130, 131 (1901). “It has long been the rule of ee nl that 
a party relying on the statute of limitations must plead it, or he cannot avail 
himself of that defense.” 

a a —— v. Milwaukee Electric R. & L. Co., 110 Wis. 570, 86 N.W. 156 

4 Smith v. C., M. & St. P. Ry., 124 Wis. 120, 102 N.W. 336 (1905); Maurer 
v. Northwestern Iron Co., 151 Wis. 172, 1838 N.W. 636 (1912). This case casts 
some doubt on the rule. 

5 Guile v. La Crosse Gas & Electric Co., 145 Wis. 157, 1830 N.W. 234 (1911). 


5 Gerke v. Johnson, 258 Wis. 583, 46 N.W.2d 829 (1951). 





a 
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plaintiff in 1928 and left a needle in her stomach. The doctor knew 
he left the needle in plaintiff’s incision, but as late as 1937 assured 
the plaintiff that he had left no needle in her stomach. The court 
held her action for malpractice was barred, but she could sue on the 
fraudulent representations, because the statute of limitations on 
fraud [Section 330.19(7)] did not begin to run until she discovered 
the fraud in 1941.57 


c. Waiver of notice by the defendant 


A second possible escape for the plaintiff is to prove grounds for 
an estoppel or waiver. The court has held that certain actions by the 
defendant which cause plaintiff to forbear from giving notice will 
amount to estoppel or waiver. Hence an improper form of service 
may be waived if defendant receives notice and acts upon it.5* Even 
no notice may be waived if defendant represents to plaintiff that 
notice will be unnecessary and plaintiff does not give notice in 
reliance on defendant’s representation.*® Defendant is estopped in 
such a case from denying notice. However, this will not be easy to 
prove and will not often relieve the plaintiff who has failed to give 
notice. 

Reference is made to one other case in order to complete a discus- 
sion of the effects of the statute. Care must be made in drafting the 
notice, for a careless job can be damaging. In Berger v. Abel & Bach 
Co.," the plaintiff stated in the notice that he was damaged to the 
extent of $5000. The court held that the notice could be used as an 
admission of the amount of damages so as to reduce a jury verdict 
of $7500 to $5000. 

It is difficult to criticize the court’s description of the statute as a 
condition precedent. The statute was designed to give the defendant 
actual notice so that he can take steps to prepare for litigation while 
the evidence still exists. For this reason the statute ought not to be 
tolled lest its basic purpose be controverted. Nevertheless in certain 





57 Olson v. Stella Cheese Co., 254 Wis. 62, 35 N.W.2d 220 (1948); Krestich 
v. Stefanez, 243 Wis. 1, 9 N.W.2d 130 (1943). 

58 Maurer v. Northwestern Iron Co., 151 Wis. 172, 138 N.W. 636 (1912). 

59 Maurer v. Northwestern Iron Co., 151 Wis. 172, 188 N.W. 636 (1912); 
Guile v. La Crosse Gas & Electric Co., 145 Wis. 157, 130 N.W. 234 (1911). 

6° Lockman v. Steensland, 174 Wis. 570, 183 N.W. 676 (1921); Staszczuk v. 
Gilman Mfg. Co., 159 Wis. 615, 150 N.W. 982 (1915); Lotten v. O’Brien, 146 
Wis. 258, 131 N.W. 361 (1911); Smith v. C., M. & St. P. Ry., 124 Wis. 120, 102 
N.W. 336 (1905). 

$1 141 Wis. 321, 124 N.W. 410 (1910). Perhaps future cases will treat such an 
admission merely as evidence of actual damages in line with recent cases that 
have allowed verdicts in excess of the prayer for relief in the complaint to stand. 
Pietach v. Groholski, 255 Wis. 302, 38 N.W.2d 500 (1949). 
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cases some provision ought to be inserted in the statute by court 
interpretation or by the legislature that would protect the diligent 
plaintiff who for some reason cannot serve notice. It is suggested 
that perhaps the same result could be reached by a more liberal 
view as to waiver of notice. When the defendant actually has notice 
of possible litigation and acts to protect himself there would seem 
to be no reason to bar the plaintiff because of a technical defect in 
giving notice. This will be discussed more fully in the next section. 


Acts Constituting Proper and Improper Notice 
1. The Contents of the Notice 


The statute sets out in some detail the proper procedure for giv- 
ing notice. The court has had to balance two basic arguments: first, 
that the statute was designed to give notice, and if the defendant 
got notice, slight defects in the manner by which he received it 
should not bar the plaintiff; second, that, since the statute is so 
specific as to details, a plaintiff ought to be held to strict compliance. 
In the main the latter argument has won out. Notice can be divided 
into two parts; the acts relied on as being the content of the notice 
and the form of service used. 

In general it can be said that the contents of the notice must 
strictly follow the statute. Thus it has been held that a release does 
not give notice because it does not show that the plaintiff will assert 
a claim against the defendant, rather it indicates just the opposite. 
Nor are settlement negotiations conducted by mail considered proper 
notice, even though the defendant was admittedly aware of all the 
facts within the two-year period, because the plaintiff must strictly 
comply with the statute.“ Filing of a workmen’s compensation claim 
plus a hearing on the claim have been held to be insufficient.“ The 
reasoning was that the compensation claim was something entirely 
distinct from a common law action for damages and the hearing 
cannot be considered to be a commencement of suit within two years. 

These last two holdings seem to be too severe in light of the basic 
purpose of the notice statute, namely, to give the defendant an 
opportunity to investigate. Similarly, service of a summons, affidavit 
and notice for adverse examination has been held to be insufficient 
compliance.® Substantial compliance is not enough even in the face 





® Olson v. Stella Cheese Co., 254 Wis. 62, 35 N.W.2d 220 (1948); Staszczuk 
v. Gilman Mfg. Co., 159 Wis. 615, 150 N.W. 982 (1915). 

6 Lockman v. Stenson, 174 Wis. 570, 183 N.W. 676 (1921). 

* Brunette v. Brunette, 171 Wis. 366, 177 N.W. 593 (1920). 

® Voss v. Tittel, 219 Wis. 175, 262 N.W. 579 (1935). 
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of the argument that the statute was designed only to see that de- 
fendant was put on guard. 

Two cases can be found where minor defects were allowed to pass. 
In Budka v. Holvick,® the court held a notice, which was otherwise 
perfect, was not void because of the failure of the plaintiff to sign 
above his typewritten name. In Hardt v. Chicago, M. St. P. Ry.,® it 
was held that plaintiff’s failure to specifically charge the defendant 
with negligence was not fatal, especially since the plaintiff gave the 
defendant a full oral disclosure. 

The cases just referred to lay down the specific rules in relation 
to the contents of the notice. Perhaps the court is justified in requir- 
ing the plaintiff to serve notice exactly as the statute requires. How- 
ever it would seem that the court ought to examine each case with 
the rationale of the statute as the paramount consideration. It can 
be argued with some force that if the defendant actually has notice 
of the possibility of litigation and acts to protect his interests, as 
where he discusses settlement of the plaintiff’s claim, the plaintiff 
ought not to be thrown out of court because technically he has failed 
to serve notice. By examining the communications between the 
parties the court should be able to find all the necessary ingredients 
of the notice. Then there should be no great difficulty in finding that 
the defendant has waived service by a sheriff. As the cases stand now, 
one gets the feeling that the court has missed seeing the forest because 
of its concentration on the trees. 


2. Manner of Service 


In the manner of service the court has generally held that there 
must be strict compliance also. Mere exchange of letters is insuf- 
ficient.** Service on the wrong person is insufficient. Thus service 
of notice on a city was held insufficient where in fact the gas com- 
pany was at fault, even though the city forwarded the notice to the 
gas company.® Service on a son in a household was insufficient notice 
to his brother who was actually at fault and lived in the same house.” 
Service at the family abode is insufficient when it was shown that 
the defendant was an emancipated minor son and no longer lived 





%* Budke v. Holvick, 255 Wis. 293, 296, 38 N.W.2d 479, 480 (1949). “The 
language of the statute quoted above, however, indicates the legislature intended 
that a notice should not be deemed insufficient for technical reasons if it gave 
substantially the information to which the defendant is entitled and was not 
intended to mislead.” 

67 130 Wis. 512, 110 N.W. 427 (1907). 

68 Smith v. C., M. & St. P. Ry., 124 Wis. 120, 102 N.W. 336 (1905). 

69 Uhlenberg v. Milwaukee Gas Light Co., 138 Wis. 148, 119 N.W. 810 (1909). 
7 Baker v. Tormey, 209 Wis. 627, 245 N.W. 652 (1932). 
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with his family.” Finally service of notice to the negligent driver is 
held to be insufficient notice to the owner of the car.” 

As to time of service the court has held that the date of the injury 
is included in computing the two years, so that if an accident hap- 
pened on January Ist, notice would have to be served on or before 
December 31st, two years later. 

In Mazwell v. Johnson,” a defect in service was held not to be 
grounds for barring the plaintiff. In that case plaintiff served notice 
on a ticket agent who was an agent for the defendant and another 
street railroad. Even though plaintiff named the wrong street rail- 
road the notice was held valid because the railroads’ names were 
practically identical and the notice indicated on its face that it could 
apply only to the defendant. 

The notice statute may be satisfied in two ways. The plaintiff 
may either serve a notice within two years or he may commence suit 
by a complaint “actually served within two years.’”’ Thus by bringing 
suit the plaintiff satisfies the notice requirement even though that 
suit is dismissed and another suit is commenced after the two year 
period.” The second suit need not allege the same grounds of negli- 
gence, because no notice is “invalid solely because of any inaccuracy 
. . . [in stating] the grounds on which the claim is made.’’ 

If notice is given by commencement of suit, the plaintiff need 
not serve a complaint on both the insurer and the insured. The court 
has held that if a complaint is served on the insurer alone the plain- 
tiff has a valid cause of action against him even though his cause of 
action against the insured may dissolve at the end of the two-year 
period. There is thus created the anomalous situation that the insurer 
is liable even though the insured may not be liable.”* Furthermore, 
in the case of Doucha v. Mayer,” it was held that service of a complaint 
on the insured within two years satisfies the notice requirement as 
to the insurer, even though no complaint is served on the insurer until 
after two years. 

The court seems to say that if notice is by complaint there need 
not be service on all of the defendants.7* Undoubtedly the court did 

7 Caskey v. Peterson, 220 Wis. 690, 263 N.W. 658 (1936). 

7 Bode v. Flynn, 213 Wis. 509, 252 N.W. 284 (1934). 

73.165 Wis. 462, 161 N.W. 736 (1917). 

™ Spote v. Aliota, 254 Wis. 403, 37 N.W.2d 31 (1949); Wawrzyniakowski v. 
Hoffman & Billings Mfg. Co., 146 Wis. 153, 131 N.W. 429 (1911); Odegard v. 
North Wis. L. Co., 130 Wis. 659, 110 N.W. 809 (1907). . 


% Ibid. Plaintiff may shift his cause of action from negligence to the safe-place 
statute. 
7% Kujawa v. American Indemnity Co., 245 Wis. 361, 14 N.W.2d 31 (1944). 
77 249 Wis. 453, 25 N.W.2d 80 (1946). 
78 Td. at 455, 25 N.W.2d at 81. 
A careful reading of the statute indicates, however, that its provisions 
are quite different in respect to the notice and to the action. The notice is 
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not intend to convey this meaning. As we saw in discussing the con- 
tribution cases, it is necessary to serve notice on all defendants except 
in contribution actions. It is safe to assume that such is still the law 
in this state, and that the insurance cases are an exception because 
of the peculiar relationship of the defendant-insured and the defend- 
ant-insurer. As applied to cases where one defendant is insured the 
decision is probably a good one, because of the relationship of insured 
and insurer and because their defense is joint, but if it were applied 
to defendants standing in no such relationship it would run counter 
to the cases holding that notice must be served on all defendants.”* 
Once more it should be noted that technicalities of service have 
sometimes led the court to bar a plaintiff where the purpose of the 
statute has been satisfied. It can be argued that the only real way to 
solve the technical problems of the notice statute is to eliminate it 
entirely and put in its place a two-year statute of limitations. This 
would eliminate the problem of distinguishing between the notice 
statute and the statutes of limitations in relation to the tolling pro- 
visions and the other points of difference. On the other hand you may 
defeat the benefits to be gained from having a notice requirement 
which cannot be tolled and the possible benefits of having more than 
two years in which to assess the value of a cause of action. It is 
sufficient for the purposes of this article to suggest such an amend- 
ment for consideration and study without pursuing the arguments 
further.*° 
Conclusion 
The attempt here has been to trace the development of the two- 
year notice statute; to define its scope insofar as the cases make 
definition possible; to point out some of the effects of the statute 
on the common cause of action for personal injuries; and finally to 
review briefly the cases which define what proper notice is. Some 
of the decisions of our court, referred to above, seem to lose sight 
of the essential purpose of the statute and instead insist on letter- 
perfect compliance. As against this argument there is the basic desire 
of certainty in the law, but however one may feel about the policy 
of the court in applying this statute, it can be said in conclusion that 
it behooves the practitioner to use great care in giving the required 
notice. The penalty for an innocent or careless error is very severe. 
specifically required to be served upon the person or corporation by whom 
it is claimed such damage was ca . As an alternative, it requires the —_e 
ing of an action and the service of a summons and complaint therein with- 


out specifying the defendants in such action. 
7 These cases were reviewed previously under the discussion of the scope of 


the statute. 
8° The problem of delayed suits is met in this manner in some other states, 


Illinois, Iowa and Minnesota to mention only a few. 
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THE DISTRICT ATTORNEY—A 
HISTORICAL PUZZLE 


The interested student probing into the English background of 
American criminal procedure is apt to experience a distinct surprise 
when he discovers that the traditional manner of conducting criminal 
prosecutions in England in no way provides for or includes a public 
prosecutor such as our district attorney. The nearest present-day 
counterpart of the American district attorney is the Director of 
Public Prosecutions whose office was created in 1879 by the Prose- 
cution of Offenses Act.? Prior to 1879 there was no English function- 
ary who even vaguely resembled the American prosecuting officer. 
On the other hand, there seems to be evidence that the American 
district attorney was in existence in certain colonies during the 18th 
century or before.* This variance in our adjective law of crime from 
that of England may fairly be regarded as somewhat of a minor 
phenomenon, especially since it obtained in some of the colonies 
prior to the Revolution. 

Hypotheses which seek to explain this puzzle suggest three obvious 
lines of inquiry. The first covers the possibility that conditions 
peculiar to the New World scene caused our forefathers to adapt to 
their own needs an already extant facet of common-law criminal 
procedure. Second, and logically less probable, is what might be 
called a spontaneous combustion theory for the creation of the 
public prosecutor in America. This is to say that one or more groups 
in our early history merely created the office spontaneously to solve 
procedural problems native to the colonies. Third, and somewhat 
akin to the first possibility, is the chance that several of the original 
colonies may have adopted a non-common-law institution already 
known to them through some channel. It is with the last possibility 
that this paper primarily concerns itself. The fundamental purpose 
of the paper is not to present any dogmatic conclusions, but rather 
to suggest, and proffer some evidence in support of the third hy- 
pothesis. 


On Criminal Prosecution at Home and Abroad 


Historically, scholars have classified criminal procedure into three 
systems.‘ Today, however, there are but two in western society: 





1 Currry, I A PracticaL TREATISE ON THE CRIMINAL Law ... (1816); STEPHEN, 
I A History oF THE CriminaL Law or ENGLAND 493-495 (1883); Howanrp, 
CRIMINAL JUSTICE IN ENGLAND 1 (1931). 

2 42 & 43 Vict. c. 22 (1879), IV Hatspury’s Laws 696-698. 

3 At least in the Middle Atlantic colonies. See infra. 

‘ E.g., Esmetn, A History oF CONTINENTAL CRIMINAL PRoceDURE 3-12 (1913). 
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that of the continental or civil law system, and that of the Anglo- 
American system. The outstanding feature of criminal prosecution 
in the continental countries is the existence of a public prosecutor 
in whose hands rests the sole right and power to accuse, collect evi- 
dence, and manage prosecutions for the state. In England, on the 
other hand, the right and power to accuse, collect evidence, and 
manage prosecutions has traditionally rested with the individual 
and the police. Their right and power to accuse has always been 
exercised through the utilization of the basic institutions of the 
Grand Jury, the Coroner’s Inquest, the Attorney-General (in very 
special cases), and the Justice of the Peace.* The majority of English 
criminal actions (even today) are either private or police prosecutions 
employing the Grand Jury or the Coroner’s Inquest at the accusatory 
level. To illustrate their significance in the mind of a great common- 
law lawyer, we might note that Chitty, in his comprehensive work 
on criminal procedure, devotes twenty-one chapters to this method 
of accusation and one. to utilizing the respective authorities of the 
Attorney-General and Justice of the Peace. Indeed, the formal 
accusation of crime by any device other than the Grand Jury, a 
body of citizens, smacks of high-handed Star Chamber methods to 
Chitty. He remarks that the Grand Jury is the only safe and con- 
stitutional method of proceeding in such matters, and takes great 
pride in the emphasis upon the power of the individual to instigate 
action.’ At the same time, he exhibits little affection for the con- 
tinental system with its emphasis on the action being commenced 
by the state. . 

Since the majority of English criminal actions are instituted by 
private parties or the police, utilizing the Grand Jury, it may well 
be asked, how do the English manage their prosecutions beyond the 
accusatory level? 

In a private prosecution (once an indictment or presentment has 
been returned by the Grand Jury) the private complainant puts the 
case in the hands of his own private solicitor. The police help the 
solicitor prepare the case. The solicitor turns the prepared briefs over 
to a private barrister who tries the case. They perform the functions 
of the American district attorney in collecting evidence and manag- 
ing the prosecution at the trial level. 

More common, however, is the police prosecution. If the crime 
involves violence the police take charge immediately. They round up 





5 See note 1 supra. 
* Ibid. Note also Esmem, op. cit. supra note 4, at 336-339. 
7 Cutty, op. cit. supra note 1, at 162. Also see comments of STEPHEN, op. cit. 


supra note 1. 
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evidence and witnesses. In courts of summary jurisdiction, justices’ 
clerks and police court magistrates examine witnesses, thus co- 
operating with the police. These examinations, made outside the 
courtroom, result in written depositions which are presented at the 
trial. Everyone from the town clerk to the petty police officer in 
charge of the case acts as prosecuting attorney. In cases involving a 
judge and trial jury, all sorts of municipal officers, who are solicitors 
and barristers by profession, or private solicitors nominated by the 
local police, do the work. 

The Law Officers of the Crown, the Attorney-General and the 
Solicitor-General, handle a few special types of cases,* most impor- 
tant of which is high treason.* However, their action is not typical 
of the ordinary and traditional English criminal prosecution. 

As has been mentioned earlier, the nearest modern English counter- 
part of the American district attorney is the Director of Public 
Prosecutions. This official is appointed by the Home Secretary but is 
responsible to the Attorney-General. He prosecutes all offenses 
punishable by death and starts a prosecution should it be required 
in the public interest. Since this official has existed only since 1879 
any further mention of him may seem irrelevant to our discussion. 
It is relevant, however, to use the office to illustrate once again the 
basic ‘“‘constitutional’’ chasm which exists between English criminal 
prosecution and that of the continental countries. For, it has been 
pointed out that even though the English resorted to such a person- 
age in the late 19th century, “. . . the powers and duties of the Di- 
rector of Public Prosecutions [show] that Parliament never intended 
that he should be a prosecuting official of the type made use of in 
most other countries.’’!° 

At this juncture it should be recalled that here at home we have 
retained to this day, in many jurisdictions, the accusatorial institu- 
tion of the Grand Jury. In addition we have a public prosecutor in 
whose hands rests the right and power to instigate accusations (in 
general the Grand Jury, where it exists, must still make the formal 
accusation), collect evidence, and manage prosecutions for the 
state." In short, we have added a prosecutor of the civil law type to 
the English system. 

® Best details are in Curry, op. cit. supra note 1, c. 22. 

* E.g. Attorney-General Lord ( Coke conducted proceedings against Sir Walter 
ns hin 1608. II Cossettr’s CompLeTe CoLiection or Strate Trias 1-59 
OY Howat, op. cit. supra note 1, at 39. Also see STEPHEN op. cit. supra note 1, 
. 4 This redundancy has led to some agitation among our political scientists for 


abolition of the Grand Jury. Nonetheless, it continues to persist in many juris- 
dictions. 
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From this discussion it appears obvious that the office of district 
attorney lies outside the tradition of English prosecution. Therefore, 
let us examine more fully our third hypothesis—to wit—that our 
public prosecutor is an adoption from a non-common-law source of 
which the obvious one is the civil law of the continent. Since the only 
other power which ever governed any portion of the area which be- 
came the original thirteen states was the Netherlands, let us turn to 
an examination of Dutch law and its possible bearing on our puzzle. 


On the Dutch, the Civil Law, and New Netherland 


Dutch law, including criminal procedure, is, like the substantive 
law and procedure of other continental countries, essentially the 
product of Roman, Canon, and “tribal’’ law.’? In their criminal 
prosecutions the Dutch have always employed a public prosecutor 
whom they call the schout.’* When the Dutch founded the colony of 
New Netherland in the 17th century, they brought their schout and 
system of prosecution- with them. Thus, it would be curious to 
determine whether or not the 17th century public prosecutor of the 
Dutch may have had any relation to the modern American public 
prosecutor, and thereby cast some light on roots which appear to 
have no traditional soil in England. 

A glance at a map showing the areas claimed by England and the 
Netherlands along the eastern seaboard in the 1650’s should help 
correct misinformed geographical ideas about New Netherland and 
its position relative to the English colonies.» New Netherland ex- 
tended over a much larger area than is commonly imagined. The 
Dutch claimed and had settlements in what are now parts of Con- 
necticut, New York, New Jersey, Pennsylvania, and Delaware."* 

122 Van LEEUWEN, COMMENTARIES ON Roman-Dutcu Law (Kotze transl. 1921). 
Canon law leans in part on Roman law. Surveys of continental law are I, XI 
Tue ConTINENTAL Lecat History Series (1912-1918). Also of interest is 
Vinocraporr, Roman Law 1n Meptevat Europe (1909). 

13] Van LEEUWEN, op. cit. supra note 12, at 15, 473; II id. at 353. Motley 
mentions the use of the schout as early as 1217 in the city of Middleburg; I Tur 


Rise oF THE DutcH Repvustic 35, 36 (1868). Schout pronounced “‘skout.” 

; fr Note the abstract of the duties of the schout at New Amsterdam quoted 
infra. 

1% A rough idea may be obtained from Netrets, THe Roots or AMERICAN 
CIvILizATION 198 (1947). 

16 The classic contemporary description which has been handed down to us is 
that made by Adriaen van der Donck in 1649, in his RemonstTRaANcE oF NEw 
NETHERLAND, translated by O’Callahgan in 1856. In essence, the northeast limit 
of Dutch settlement (though their claims extended somewhat further) was the 
Connecticut River Valley—which river the Dutch called the Fresh River. North- 
ward from New Amsterdam the colony extended up the North (Hudson) River 
and its tributaries, and the southwestern limit was the Chesapeake Bay area 
with a line of settlement extending up the South (Delaware) River. 

There had been Dutch traders in the Connecticut River Valley as early as 
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Thus, New Netherland comprised more than a village on Man- 
hattan Island and a few feudal estates on the Hudson. However, a 
word of caution is necessary for it is not to be implied that the Dutch 
population at any time equalled the English in numbers (even in 
areas of the Dutch colony). Rather it is pointed out that a compara- 
tively scattered land mass and its settlers (not necessarily Dutch) 
were under the political direction or subject to the influence of a 
continental power, the Netherlands. The question should immediately 
be raised: was this political control and influence exercised long 
enough and over a sufficiently large group of people to have one of 
its institutions, the public prosecutor, merit perpetuation? There 
appears to be enough evidence from the court records and statutes 
of the Middle Atlantic states (which roughly embrace the former 
Dutch colony), to justify at least a tentative answer in the affirmative. 


The Schout and New Netherland 


Wherever the Dutch went they took their laws and legal customs 
with them.'? From the very beginning of New Netherland, Director 
Minuit and his council were provided with the services of a schout 





1614 and the Dutch had a small settlement and trading post, which they called 
Fort Good Hope, located in what is now the city of Hartford. Thomas Hooker 
called the area Dutch Point when he arrived in the 1630’s. The Dutch and Eng- 
lish settlers were constantly quarreling in Connecticut, and their leaders quarrel- 
ing over it. For example, we find that the Particular Court of Hartford ruled 
on June 4, 1640: 

Whereas the Dutch Catle are impounded for inneine the Englishmen’s 
Corne, It is the judgment of the Courte that the Dutchmen shall be made 
acquainted wth the trespasse, and satisfaction demaunded, the web if they 
refuse to pay, the Cattell are to be kepte in the pownd three dayes, and then 
to be prysed & sold, and the trespasse to be satisfied, togather wth the chardge 
of impounding, keepeing & tending the said Catle dureing their custody. 

I Tue Pusiic Recorps oF THE CoLoNy oF CoNNECTICUT. ... 51 (1850). 

Finally the two groups adjusted their difficulties and halted some of the con- 
stand bickering by the Treaty of Hartford in 1650. The Dutch were to rule the 
western part of Connecticut and the English the Connecticut River Valley. 
If Stare Papers 170-172 (Hazard ed. 1792-1794). Some of the papers concern- 
ing the constant quarreling between the English and the Dutch over Connecticut 
may be found in XVIII Prennsytvania Arcuives Seconp Series 277-322 
(1874-1893). 

In the South River district the modern city of Newcastle, Delaware, was the 
“center” for the Dutch settlements which were scattered from Cape Henlopen, 
(the Dutch settlement there was Whorekill) up beyond the Schuykill River 
(site of modern Philadelphia), including Chester County, Pennsylvania, and 
western Jersey yy modern Burlington. Newcastle was called New Amstel, 
and continued to be the center of activity for the area even under the English. 
In upper Jersey there were settlements at Bergen, modern Elizabethtown, 
Newark, Woodbridge, and other places. Those settlements outside Bergen were 
lumped together under the name of Achter Col. (sometimes spelled Archer Coll 
in the records). 


17 Note I Burcre’s CoMMENTARIES ON COLONIAL AND ForeIGn Laws 90 (1907). 
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who sat on the council, albeit without a vote.’* As in the Netherlands, 
he was to act as a public prosecutor and sheriff but in the colony he 
found himself with additional duties. He was to act as fiscal—an 
office of rather vague definition. The fiscal represented the Dutch 
West India Company as a sort of financial agent invested with legal 


powers. 
The records for the first twenty-odd years of New Netherland are 


indeed scanty.'* The first real court records which have survived, 
begin in 1653, and these are for the Court of Schout, Burgomasters 
and Schepens at New Amsterdam.”° At this time one Cornelius van 
Tienhoven was the schout-fiscal at New Amsterdam. He appears to 
have been at logger-heads with the good burgomasters and councilors, 
for the burgomasters sent a stiffly-worded letter to the Amsterdam 
Chamber of the Dutch West India Company and complained of 


18 The powers and duties of the schout as defined by an ordinance of the 
Amsterdam Chamber of the Dutch West India Company on April 9, 1660 in- 
cluded the following: 

3. He shall, ex officio, prosecute all contraveners, defrauders and transgres- 
sors of any Edicts, Laws, Statutes and Ordinances which are already made 
and published, or shall hereafter be enacted and made public, as far as those 
are amenable before the Court of Burgomasters and Schepens, and with this 
understanding that, having entered his suit against the aforesaid Contraveners, 
he shall immediately rise, and await the judgment of Burgomasters and Schepens, 
who, being prepared, shall, also, on his motion, pronounce the same. 

4. And, in order that he may well and regularly institute his complaint, the 

Sheriff, before entering his action or arresting any person, shall pertinently 

inform himself of the crime of which he shall accuse him, without being em- 

powered to arrest anyone on the aforesaid information, unless the offense be 
committed in his presence. 

5. He shall take all his informations in the presence of two members of the 

Board of Burgomasters and Schepens if the case shall permit it, or otherwise 

in the presence of two discreet persons, who, with the Secretary or his deputy, 

shall sign the aforesaid informations. 

7. He shall take care in collecting and preparing Informations to act im- 

partially, and to bring to light, the truth as clear and naked as possible noting 

to that end, all circumstances which in any way deserve consideration, an 
appertain to the case. 
Laws AND ORDINANCES OF NEw NETHERLAND 374-375 (1868). The translator 
substituted the English word sheriff for the Dutch word schout. The two words 


are not synonymous, 

19 John R. Brodhead was commissioned by the New York State Legislature 
in 1841 to go to Europe and buy as many of the documents pertinent to the 
colonial history of New York as was ble. He discovered on his arrival in 
the Netherlands that all the records of the West India Company prior to 1700 
had been sold as scrap paper. Such records as are extant (Dutch records) have 
been copied from the Royal Dutch Archives. See Tue Finau Report or JOHN 
Romeyn BropHeEap .. . 9 (1845); also I Documents RELATIVE TO THE COLONIAL 
History or THE STaTE oF NEW York xxv (1856-1887). 

2° Tue REcorpDs oF New AMSTERDAM FROM¢1653 To 1674, 7 Vols. (Fernow ed. 
1897). For some detail of a few of the other courts which were established see 
Laws AND ORDINANCES OF NEw NETHERLAND, Viii, ix, x, 43, 55, 58, 77-78, 97; 
MINUTES OF THE ORPHANMASTERS OF NEW AMSTERDAM 1655 TO 1663, 2 Vols. 
(Fernow ed. 1902-1907). 
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Schout van Tienhoven. They made two requests: first, that the 
offices of schout and fiscal be separated; second, that the power to 
appoint the schout be vested in the burgomasters.”* In due course 
the Amsterdam Chamber replied to, and granted, both requests with 
the proviso that the director and council, not the burgomasters, ap- 
point the schout.?* Oddly enough van Tienhoven continued in office 
as schout for over a year thereafter, but was finally replaced by a 
man named Nicasius de Sille. 

The first real case in which it is possible to show the schout prose- 
cuting appears on Monday, February 17, 1653. Schout van Tien- 
hoven appears as plaintiff against Stoffel Elsers, defendant. Van 
Tienhoven charged that the defendant had assaulted Adam Roelant- 
sen, a wood cutter, after having called him from his work in the 
church, and given Roelantsen a thorough beating. The defendant 
denied the charge; but, since the action had occurred before witnesses 
on a public street, he was found guilty and placed on probation. 
From this time on the records are full of criminal actions in which 
Schout van Tienhoven acted as prosecutor in court.™ 

21 Letter dated December 24, 1653. I Taz Recorps or New AmMsTERDAM 144- 
146 (Fernow ed. 1897). 

2 Letter received July 21, 1654. Jd. at 218. 

3 Td. at 54. 

“ Fg. id. at 154-155, 202-203, 207-208, 290-291 and passim. On April 16, 1655, 
the records show a particularly interesting case from the standpoint of prosecution 
since the questions asked the defendant are recorded along with his answers: 

The prisoner, on the above charge [assault] being heard in Court, says he 
did not know, what he did, inasmuch as he was drunk. Prays Mercy. 
The Heer Officer [van Tienhoven] being asked for proof, proceeded with 
his evidence, but requests, that the prisoner may again be heard. 
The Prisoner being heard on the following points, answered as appears in 
the margin.— 
Ques. I. Does he not know, where he drew his knife on the Skipper? 
Ans. I. No. As he was drunk. 
II. Did he then draw any knife? 


II. Yes. Against the sailors, who held a knife against his face. 
III. Does he not know, whether he had any words with the Skipper? 





. No. 
IV. Does he not know, that he hath wounded the Skipper? 
IV. No; nor even that he threatened him. 
V. Does he not know, who was by or about? 
V. Yes: says that the ~Y struck him. 
or = he ever quarrel with the Skipper before? 
. No. 

Ordered by the Court that the Officer [van Tienhoven] shall produce his 
proof in support of his action, as he claims, by next Monday. Meanwhile 
the Prisoner shall be again remanded to prison. Jd. at 305-306. 

The schouts at New Amsterdam for the years between 1653 and 1674 were 
Cornelius van Tienhoven, Nicasius de Sille, Pieter Tonneman, Allard Anthony, 
John Manning, Anthony de Mill, and Willem Knyff. Allard Anthony, and de 
Mill held the position under both the Dutch and the English. Some of the schouts 
in areas outside ‘New York” over the years included: John Ogden, Achter Col. 
(Elizabethtown, Newark, and some other towns in New Jersey); Tielman van 
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The Schout, Public Prosecutor and the English 


In 1664 Charles II made a grant to his brother James, Duke of 
York, of the land which comprises New Netherland.* In August 1664 
an English force appeared at New Amsterdam and demanded its 
surrender. Terms were arranged and the English took over the 
province in September. A law code commonly called the Duke’s 
Laws was to serve as the basis for the legal system of the province.” 
However, it was not until June 1665 that the new English governor, 
Richard Nicolls, published a proclamation revoking the Dutch, and 
establishing the English, form of government.?’ 

At the time of the English seizure Pieter Tonneman held the 
position of schout at New Amsterdam. Evidently shortly thereafter 
Allard Anthony was given the position.?* The pertinent fact is, of 
course, that he continued to prosecute cases as had been done under 
the Dutch. A good illustration is a case on October 31, 1665. 

Allard Anthony Sheriff, plft. v/s Abram Pietersen Corbyn, 
deft. Plift. says that deft. was arrested by Capt John Jongh 
authorized thereto by special warrant from the General for hav- 
ing sold strong beer to the Indians in opposition to the order of 
the General made therein. Deft. answering says, that he sold 
nothing but beer to the Indians; says he was not aware, that it 
was prohibited; and states further, that he got a pass from Mr. 
Borton to pursue that trade, who verbally consented thereto. 
Whereas Mayor and Aldermen cannot perceive, that strong 
beer is directly forbidden by the last order enacted for this 
purpose, they refer parties, therefore, to the Honorable Gover- 
nour Nicolls, the rather [?] as the above named John Jongh’s 
— mentions, that the culprit be brought before his 

onor. 


These prosecutions continue in the court records. However, the 
outstanding fact is that they continue after June 1665, the date of 


Vleek, Claes Arentse Stoers, Bergen (New Jersey); Andries Hudde, Fort Casimir 
oF nt Andries Hudde, Gerrit van Sweringen, New Amstel (Newcastle, 
elaware); Gregorius van Dyck, William Beekman, Fort Christiana (Wilming- 
ton, Delaware); Mattys Bengson, Altona (Delaware); Pieter Alrighs, South 
River (Upland, Pennsylvania; Newcastle and Whorekill, Delaware). See Tue 
REGISTER oF New NETHERLAND 1626-1674, 38-47 (1865). 
% 1 Tue Cotoniat Laws or New York 1-5 (1894) contains a copy of the 





grant. 
% The entire code with later additions and amendments may be found in 


id. at 6-71. 

97 Td. at 100-101. 

38 Anthony seems to have led a rather unusual career. In the first part of the 
court records he often ee as a defendant, once being accused of purloining 
a hogshead of tobacco. Finally he wound up as burgomaster and then schout, 
positions which only citizens of first rank were supposed to hold. 

29 V Tue Recorps or New AMSTERDAM 311 (Fernow ed. 1897). The Court of 
Schout, Burgomaster, and Schepens was changed in name to the Court of Mayor 
and Aldermen, by the English. 
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Nicoll’s proclamation.*® The sheriff continued to prosecute in court 
on up to 1673 when the Dutch re-took the province.** The Dutch 
changed the name of the Mayor’s Court back to the Court of Schout, 
Burgomaster, and Schepens.*? Anthony de Mill was appointed 
schout.* De Mill and, later, his successor Willem Knyff prosecuted 
cases until the records end in 1674* when the province was returned 
to the English by treaty. 

Now it becomes relevant to turn to what went on in terms of 
criminal prosecution in those areas of New Netherland outside what 
is now New York. While we have no court records such as those for 
New Amsterdam, there are, for the outside districts, fascinating bits 
of evidence which support the third hypothesis. 

In New Jersey the first schout at Bergen was Tielman van Vleck 
who took office in 1661. The practice of prosecution by the schout 
must have continued after 1664, when the English took over, for 
during the second Dutch rule or “Colve’’ period, 1673-1674, we find 
that one Claes Arentse is schout at Bergen and receiving instructions 
in English from Colve.* Furthermore, Governor Colve was forced to 
use English instructions for the schout at Achter Coll (Elizabeth- 
town, Newark, etc.), one John Ogden.* Ogden is also called sheriff 
in the records which indicates he may have held the job under both 
the English and the Dutch. Ogden was certainly familiar with acting 


30 F.g. V Tue Recorps oF New AMSTERDAM, passim (Fernow ed. 1897). The first 

prosecution by the sheriff is recorded as follows: Ao 1665. this 27th off June. 

Att a Court holden uppon the Citty Hall of N. Yorke. Present Mr Thomas 

Willet, Mayor; Mr Tho: d’La Val, Mr Oloff Stevensen, Mr Cornelis van Ruy- 

ven, M? John Lawrence, Aldermen; Allard Anthony, Sheriff. 

JURIES NAMES 

Caleb Burton, Isaacq Bedloo, Christ hoogland, Balthw de Haert, W™ doruel, 

James Bullaine, John Gurland, John Browne, Charles Bridges, John damrel, 

Thos. Carvet, Sam! Edsal. 

Allart [sic] Anthony, Sheriff, Plantife v/s John Adely, defr. In an action 
of Assalt and Batterye against Tho. Kox. The Plt. demands off the defender 
(it beinge a case of great Consequence) ex Officio for the aforesaid Action a 
Penalty of fl. 150. The defender confessing the p’mises submits himselfe to 
the discretion of the Court. The honnble Court doth allowe to the Sheriff the 
somme of twenty gilders Wampum besides the Costs & Charges off the 
Court. Ady as above. 

Id. at 267-268. Remember the change to English forms was made on June 12, 
1665 when Nicolls revoked the Dutch system on paper. Id. at 248. 

31 Anthony Colve was made Governor-General. See ‘““Benckes and Eversten’s 
Charter,” I Tae CotontaL Laws or New York 101-102. “Colve’s Charter” 
may be found in id. at 102-104. 

32 Thid. 

%3 Tbid. 

* VI, VII Recorps or New AMSTERDAM, passim. 
= — Jersey Arcuives First Series 125 (1880-1949). See also id. at 

-151. 
% Td. at 135-139. 
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as a prosecutor for we find him proceeding against Robert van 
Quelen for removing goods from the home of the late Governor 
Carteret.*” The court records for Burlington, a Quaker community, 
first reveal a public prosecutor or king’s attorney in 1686.** Professor 
Reed, who wrote the introduction for the records, recognizes the 
prosecutor as an innovation and thinks the office may have been an 
informal creation of Governor Skene or the court itself.** He notes 
that there is no formal legal basis for the office given by 18th century 
commentators.*° Interestingly enough, he also remarks that there 
did not seem to be any pressure for a grand jury for none existed 
until 1684.“ 

Can it be that the sheriff continued the role of schout in New 
Jersey as he seems to have done in New York? Can it be that the 
Quakers at Burlington acquired the idea of a public prosecutor from 
the Dutch practice and were merely adopting or adapting it to their 
own needs? We know that the district attorney existed all over New 
Jersey by the first part of the 18th century.** Do the origins go back 
to the 17th century Dutch experience? In view of the evidence at 
hand such an inference seems probable. 

As early as December 1685, at a meeting of the Provincial Council 
of Pennsylvania in Philadelphia, the appointment of Samuel Hersent 
as prosecuting attorney for the County of Philadelphia, was at- 
tested.“ The commission had been issued the month previous.“ 
When the Council met on February 1, 1686, a discussion arose as to 
the advisability of having the sheriff (Hersent held the position) act 
as public prosecutor too. Consequently, it was decided to separate 
the two offices. The inference is that henceforth Pennsylvania had 
a district attorney in the modern sense. Since this portion of Pennsyl- 
vania was formerly within the limits of New Netherland, and had 
Dutch settlers (there were two Dutch settlements near the site of 
present-day Philadelphia), and schouts were assigned to this area, 





37 | New Jersey ARcHIvEs First Series 131-132 (1880-1949). 

8 Tue BuruincTton Court Book. A REecorp oF QUAKER JURISPRUDENCE IN 
West New Jersey. 1680-1709, 56 (Reed and Miller eds., 1944). 

39 Td. at xiii, n. 90. 

40 Ibid. 

“ Jd. at xiii. 


* Note the act of 1747 fixing a new set of court fees for the district attorney 
in prosecuting criminal cases, IX New Jersey ArcHives First Series 598. 

48 T MINUTES OF THE ProvinciAL CouNcIL oF PENNSYLVANIA 167 (1852-1853). 
The last few volumes of this series are entitled MINUTES OF THE SUPREME ExEcu- 
TIvE CoUNCIL OF PENNSYLVANIA. 

“ Td. at 170. 

% Ibid. 
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the possibility that the English may have acquired the practice from 
them appears reasonable.“ 

In Delaware, as we have seen, Newcastle was the center for first 
the Dutch and then the English settlements in the Delaware Bay 
and River area. While there were schouts in other communities in 
the region (extending up into modern Pennsylvania and New Jersey) 
the schout at Newcastle acted as sort of a regional supervisor under 
both the Dutch and the English.” Of the schouts at Newcastle the 
most important seems to have been Edmund Cantwell who held the 
office under the English governors Lovelace and Andros. Both Love- 
lace and Andros refer to him as a schout in the records.** Intriguing 
is an ordinance issued by Andros and his council on September 22, 
1676, to the schout-sheriff at Newcastle. It states, “But the Sheriffe 
to act as in England and according to the now practice on Long Island, 
to act as a principall officer in the Execution of the Lawe. . . .”’*® Here 
and there in the general colonial records is a court case and as late 
as May 13, 1675 we find a court record of the sheriff at Newcastle 
prosecuting one James Sandylands for murdering an Indian.®° Thus, 
once again these scraps of evidence seem to indicate that the role 
of the schout as public prosecutor passed to the sheriff during the 
early years of the English rule in what was formerly New Netherland. 

In Connecticut, the first public prosecutor appears to have been 
William Pitkin who was appointed in 1662 for the county of Hart- 
ford. It will be recalled from the description of Dutch activities in 
Connecticut outlined above that the Connecticut River Valley (in 
which Hartford is located) had had Dutch settlers for some time, and 
was claimed as Dutch territory. Furthermore, western Connecticut 
was actually governed by the Dutch for the period after September, 
1650. With this in mind it is of more than passing interest to examine 
the words of a historian, Professor John Farrell, who has written: 


The history of this officer [the county public prosecutor] presents 
nothing that should be strange. The concept of attorneyship 
was a familiar one to Connecticut courts in the seventeenth cen- 
tury, so that it was only natural that there should occasionally 





“ Recorp oF THE CourTs or CHESTER County PENNSYLVANIA 1681-1697 
(1910) show the sheriff appearing in court. 

‘7 Note the order of Governor Lovelace on May 17, 1672, XII Docs. Ret. 
Hist. St. N.Y. 497. Also, “And the sd High Sheriff is to Enjoy in his sd Imploy- 
ment all the Perquisite & Priviledges of a Schout.. . .” Letter dated August 2, 
1672, by Governor Francis Lovelace, appointing Captain Edmond Cantwell to 
the office of High Sheriff at Newcastle, Delaware. 

48 Ibid. passim. 

4° Jd. at 562. Italics inverted. 

50 Td. at 524. 

5! T Tae Pusiic Recorps or THE CoLony oF CoNNECTICUT . . . 388, 
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be found an attorney for the General Court. The first to act as 
such was William Pitkin. .. .” 


Thus, when in May 1704 the Connecticut Assembly passed a law 
creating the office of public prosecutor on a province-wide basis,™ 
Professor Farrell expresses no surprise.* 

All this may not seem strange to Professor Farrell, but when we 
know the public prosecutor lies outside English procedural tradition 
and practice, and know the Dutch were in Connecticut, do not 
“strange’’ doubts come to mind as to the spontaneous origin of the 
public prosecutor there? Can it be that the contacts and experiences 
of those from the Connecticut River Valley and western Connecticut 
were suggestive to the representatives in formulating this statute of 
1704? 

Turning back from Connecticut at this point it may well be asked, 
why did the English allow the continuance of the Dutch method of 
criminal prosecution in those areas where the records indicate it 
continued (New York, New Jersey, Delaware, and Pennsylvania)? 
To answer this question, at least in part, it is necessary to turn back 
to 1664 when the English first seized New Netherland. 

On many points the Duke’s Laws were rather obscure and merely 
indicated that the law of England was to be the criterion in cases of 
doubt. However, they did provide for a sheriff. Now the schout had 
also performed the functions of sheriff and, evidently, it had seemed 
natural to carry on criminal prosecutions with the sheriff acting as 
public prosecutor. After 1665 the records of New Amsterdam (New 
York) call the prosecutor the sheriff, and the same is true of the 
records pertaining to Delaware and New Jersey. Also it should be 
noted again that the sheriff at Philadelphia had been acting as a 
public prosecutor. So, during this period we may infer that the role 
of schout passed to the sheriff. 

The transition did not take place without some confusion, for in 
1676 two Justices evidently questioned the propriety of a sheriff 





® THe Superior Court Diary or WILLIAM SAMUEL JOHNSON 1772-1773, 


xxxix (Farrell ed. 1942). 
83TV Tue Pusuic Recorps or THE CoLony OF CONNECTICUT... 468. 


™ See note 52 supra. 

% JT THe CotontaL Laws or New York 44. Albert E. McKinley made a 
comparison of the Duke’s Laws with the code of Massachusetts of 1660 and the 
code of New Haven of 1656 and showed tke omission of New England features 
in the laws, the introduction of Dutch legal customs and the insertion of wholly 
new provisions. He concluded that the English intended to recognize and con- 
tinue the political organization, the religious principles, the property rights, and 
the judicial procedure of the Dutch on a temporary basis; but some of the Dutch 
practices were retained. McKinley, The Transition from Dutch to English Rule 
an New York, VI Am. Hist. Rev. 693-724 (1901). 
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acting as a public prosecutor. The Governor’s Council issued a 
plainly-worded reply which stated that the sheriff was to put the 
law into execution, apprehend and prosecute violators.™ 

Though the Duke’s Laws were vague enough to allow local courts 
much latitude in the matter of criminal prosecution, they might 
have made the acceptance of English legal practice more clear-cut 
had they been distributed. In 1677 Governor Andros promised the 
magistrates at Newcastle a copy of the laws,®’ and then failed to 
send them. It was necessary to send a Governor’s order to the same 
magistrates in May 1679 in order to explain a legal point.5* The 
Justices had written to Andros a month earlier complaining that 
they were unable to settle the case in question since no copy of the 
Duke’s Laws had been issued to them.5® Thus we might infer that 
frontier conditions, including poor communications, were largely 
responsible for the continuation of this non-common law procedural 
practice. 


Summation and Distinctions 

At this point we sum up the proffered fragments of evidence for 
our third hypothesis. The English did not employ a public prosecutor 
in their legal system until comparatively modern times (1879). The 
Dutch always used a public prosecutor and brought the institution 
to New Netherland. New Netherland covered an area which today 
embraces parts of Connecticut, New York, New Jersey, Pennsy!- 
vania, and Delaware. When the English took New Netherland in 
1664 and 1674, the sheriff continued to perform the duties of public 
prosecutor which had been established by the Dutch, at least until 
well toward the end of the 17th century. In Connecticut, New York, 
New Jersey, and Pennsylvania there are indications of a public 
prosecutor in the 18th century. 

Now, two obvious questions occur. First, just what was taking 
place in terms of criminal prosecution in the strictly “English” 
colonies in the 17th and 18th centuries? No complete study has 
been made in that area but one writer, who has investigated criminal 
justice in colonial Virginia, sums up his research as follows: 

. .. conclusions in the briefest possible form: Virginia procedure 

fundamentally resembled that of England, though it was on the 


whole less formal and more direct; as time went on it developed 
in the direction of greater conformity to the English practice. 


5 XIII Docs. Rex. Cou. Hist. Sr. N.Y. 498. 

57 V PENNSYLVANIA ARCHIVES SECOND Series 697 (1874-1893). 
58 Td. at 712. 

59 Thid. 

60 Scorr, CrimINAL Law In CoLontAL VIRGINIA 136 (1930). 
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This suggests that the office of district attorney, (a deviation from 
the established traditional pattern), which appeared in the Middle 
Atlantic colonies did not become entrenched in at least one ‘“‘English”’ 
colony in the pre-Revolutionary period. 

The second question is, what have scholars had to say about this 
procedural puzzle in our criminal law? Surprising is the paucity of 
research in this area. As we have noted, Professors Reed and Farrell, 
working in the records of two different colonies, seem to be unaware 
of the Dutch evidence and subscribe to the spontaneous hypothesis. 
Professors Goebel and Naughton, in their erudite study of criminal 
law in colonial New York, recognize the schout but find his influence 
to be somewhat enigmatic, and have preferred to remain non-com- 
mittal until more research has been undertaken.*' At the same time 
they mention possibilities of adaptations of known English procedural 
devices such as the Anglican churchwardens, the Attorney-General, 
revenue agents, and the like.® The latter suggestions remain in the 
realm of speculation; and in the absence of scholarly investigation, 
they would seem improbable since the English never modified any 
of these functionaries into a true public prosecutor. Nonetheless, 
they should not be excluded from the list of possibilities for re- 
search. 

In any event it seems difficult to ignore the evidence presented 
herein in any attempt to piece together the background of the 
American district attorney. It may well be that the office is a combi- 
nation of several elements, including that of the schout. However, it 
is submitted that the anomalous figure of the public prosecutor in 
the United States stands out in our Anglo-American system of 
criminal law as a historical challenge to the interested research 


scholar. 
W. Scorr Van ALSTYNE, JR. 





© GoEBEL AND Nauauton, LAw ENFORCEMENT IN COLONIAL NEW YorK c. 6, 
especially 328-330, 366 et seg. (1944). 
% Jd. at c. 6. 


8 Most ye (and somewhat amusing) is the repetition by Esmein of 
the old French scholar Fournier’s suggestions that the American States adopted 


the public prosecutor during the American Revolution from the current French 
model of the Old Regime! Esmein, op. cit. supra note 4, at 594, n. 2. 
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EFFECTS OF A UNION SPLIT UPON PROPERTY RIGHTS 


The recent anti-communist activity within the CIO resulting in 
the expulsion of the United Electrical, Machine and Radio Workers 
of America’ and several other international unions has brought into 
focus property issues raised by the various contesting parties.? The 
purpose of this article is to examine the earlier as well as the current 
decisions relating to these property rights.* 

The law as described herein does not deal with incorporated locals. 
Since such locals are incorporated under state law, they are deemed 
to be creatures of the state and are governed by their charters of 
incorporation. On this basis, it has been held that a seceding in- 
corporated local, or a majority of seceding members, can keep title to 
their funds.‘ 


History OF THE LAW IN THE FIELD uP To 1949 


Before the property rights problem arose in connection with schisms 
in labor unions, the courts had developed a body of law, based upon 
a contract theory, to cover similar situations occurring within other 





1 Hereinafter referred to as UE. 

2 The contesting parties may involve the seceding portion of the local, the loyal 
remnant of the local, the international which has issued the local charter, a new 
international to whom the secessionists have become affiliated or the company 
with whom the local has an existing collective bargaining contract and/or a check- 
off agreement. On the local level, the secessionists or the loyal remnant may be 
acting in the name of the local union or as individuals representing others in a 
similar situation. 

* Note that there are various preliminary issues that may have to be dis 

rior to an adjudication of the property rights issues. These may include the 
Pail owing: (1) that a valid disaffiliation was accomplished through a majority or a 
unanimous vote in accordance with the union constitution [Vilella v. McGrath, 
136 Conn. 645, 74 A.2d 187 (1950); Bridgeport Brass Workers v. Smith, 136 Conn. 
654, 74 A.2d 191 (1950); Nadworny Vv. ‘loon , 25 L.R.R.M. 2594 (Mass. Super. 
Ct. 1950); Harker v. McKissock, 1 N.J. Super. 510, 62 A.2d 405 (1948)]; (2) that 
there was no improper conduct by the secessionists ‘Insurance Employees v. Pro- 
fessional Workers, 74 A.2d 446 (R.I. 1950)]; (3) that there is no dispute as to the 
existence of an issue of law or of equity [Fitzgerald v. Elsner, 25 L.R.R.M. 2140 
(S.D. Ohio 1949); UE v. Kraft, 25 L.R.R.M. 2174 (Ohio C.P. 1949)]; (4) that the 
various anti-injunction laws do not a apply; in re applicability of Norris-LaGuardia 
Act. [Fitzgerald v. Abramson, a0 F Supp. 504 's 8.D.N.Y. 1950); a. Mf 
Scida, 27 L.R.R.M. 2025 (E.D.N Y. 1950); Fitzgerald v. Dillon, 92 F. Supp 
(E.D.N.Y. 1950); Kriss v. White, 87 F. Supp. 9 (N.D.N.Y. ’1950)], ~~ . ap 
plicability of state laws [Minnesota Council v. AFL, 220 Minn. 179, 19 N 
414 (1945); Ford v. Houchins, 25 L.R.R.M. 2191 (Pa. C.P. 1949); Torrtagioa Vv. 
Manning, 135 Pa. Sup. Ct. 194 (1939)]; (5) that the parties to the action are the 
real parties in interest [Fitzgerald v. Elsner, supra]; (6) that it is a valid class 
action [Zaleski v. UE, 9 N.J. Super. 206, 75 A.2d 740, aff'd, 6 N.J. 109, 77 A.2d 
798 (1950)]; (7) that no indispensable patties are absent [ itzgerald v. Abramson, 
supra; Fitzgerald v. Santoianni, 25 L.R.R.M. 2644 (D. Conn. 1950); Ford v. 
Houchins, supra]. 

4 Moyer v. Butte Miners’ Union, 232 Fed. 788 (D. Mont. 1916); Goodman v. 
Jedidj ch Leden , No. 7, 67 Md. 117, 9 Atl. 13 (1887); Wells v. Monihan, 129 N.Y. 
161, 39 N.E. 332 (1891). 
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voluntary unincorporated associations.' It was a logical development 
for the courts to apply the same principles to unions which had been 
defined as voluntary unincorporated associations.‘ The courts have 
consistently held that the constitutions, by-laws and charters of an 
association create binding contracts between the membership them- 
selves and their local organization’ and between the local organiza- 


tion and the parent body.® 
Under the contract theory, the courts indicated that the members 


of the association own the funds as long as they are members.? When 
anyone or any group, even a majority, leaves the association, their in- 
terest in the assets terminates.!° Consequently, it has been held that 
a majority of a local union which has voted to secede cannot gain or 
remain in possession of the local assets in the face of a claim by the 
loyal minority." 


5 Grund Grove v. Garibaldi Grove, 105 Cal. 219, 38 Pac. 947 (1894) ; Oyster v. 
Slovene National Benefit Society, 154 Misc. 19, 278 N.Y. Supp. 320 (1935); 
Brown v. Harris County Medical Bociety, 194 S.W. 1179 (Tex. Civ. App. 1917); 
Marien v. Evangelical Coned, 132 Wis. 650, 113 N.W. 66 (1907). 

6 State v. Postal, 215 Minn. 427, 10 N.W.2d 373 (1943); Suffridge v. O’Grady, 
84 N.Y.S.2d 211 (1948); International Steam and Operating Engineers v. Owens, 
119 Ohio St. 94, 162 N.E. 386 (1928). See Harker v. McKissock, 1 N.J. Super. 
510, 519, 62 A.2d 405, 409 (1948). 

7 DeMille v. Radio Artists, 31 Cal.2d 139, 187 P.2d 769 (1947); Green v. Board 
of Trade, 174 Ill. 585, 51 N.E. 599 (1898); Brotherhood of Railway Trainmen v. 
Williams, 211 Ky. 638, 277 S.W. 500 (1925); Oyster v. Slovene National Benefit 
Society, 154 Misc. 19, 278 N.Y. Supp. 320 (1935); Allen v. Southern Pacific Ry., 
166 Ore. 290, 110 P.2d 933 (1941); hos v. Harris County Medical Society, 194 
8.W. 1179 (Tex. Civ. App. 1917); Amalgamated Clothing Workers v. Kiser, 174 
Va. 229, 6 S.E.2d 562 (1939); 31 Am. Jur. 856 (1940); 7 C.J.S. 34 (1937). 

8 Grand Grove v. Garibaldi Grove, 105 Cal. 219, 38 Pac. 947 (1894); Bridge- 
port Brass Workers v. Smith, 136 Conn. 654, 74 A.2d 191 (1950); Bacon v. Para- 
dise, 318 Mass. 649, 63 N.E.2d 571 (1945); Fidelity & D. Co. v. Brotherhood of 
Painters, 120 N.J. Eq. 346, 184 Atl. 832 (1936); Steinmiller v. McKeon, 21 
N.Y.S.2d 621 (1940), aff'd mem., 288 N.Y. 508, 41 N.E.2d 925 (1942); O’Neill v. 
Delaney, 158 N.Y. Supp. 665 (1909); Henry v. Cox, 25 Ohio App. 487, 159 N.E. 
101 (1927); Harris v. Bachman, 160 Ore. 520, 86 P.2d 456 (1939); Local 2618, 
Plywood and Veneer Workers v. Taylor, 197 Wash. 515, 85 P.2d 1116 (1938); 
Local 2508, Lumber Workers v. Cairns, 197 Wash. 476, 85 P.2d 1109 (1938); 
Kerler v. Evangelical Emanuel’s Church, 229 Wis. 243, 282 N.W. 32 (1938), 235 
Wis. 209, 292 N.W. 887 (1940); Marien v. Evangelical Creed, 132 Wis. 650, 113 
N.W. 66 (1907). 

® Henry v. Cox, 25 Ohio App. 487, 159 N.E. 101 (1927). 

10 Low v. Harris, 90 F.2d 783 (7th Cir. 1937). In McFadden v. Murphy, 149 
Mass. 341, 346, 21 N.E. 868, 870 (1889), the court stated: 

The property was held under the constitution for the use of the association 

and its members, and the majority could not transfer it with themselves 

to another association without violating the trusts upon which it was held 
and the rights of the minority who remained members. 

11 National Circle v. Hines, 88 Conn. 676, 92 Atl. 401 (1914); Martin v. Smith, 
286 Mass. 227, 190 N.E. 113 (1934); McFadden v. Murphy, 149 Mass. 341, 21 
N.E. 868 (1889); Shubert Lodge, No. 118 v. Shubert Kranken Verein, 56 N.J. 
Eq. 78, 38 Atl. 347 (1897); Steinmiller v. McKeon, 21 N.Y.S.2d 621 (1940), 
d mem., 288 N.Y. 508, 41 N.E.2d 925 (1942); Schriner v. Sachs, 253 Pa. 611, 
Atl. 724 (1916); Minor v. St. John’s Union Grand Lodge of Masons, 62 Tex. 





af’ 
98 





| 








January] COMMENTS 141 


Developing this basic theory, a majority of the courts enforced the 
contractual obligations which forbade the secession of a local organ- 
ization or the distribution of its funds as long as a specified number” 
of members remained loyal to the parent."* Despite the existence of 
such prohibitory clauses, many courts ignored them and based their 
decisions on the general contractual or trust relationship that arises 
between the association and its membership.‘ The more recent trend 
emphasizes the existence of the prohibitory clauses.“ The Washing- 
ton court has stated, 


The authorities . . . hold that a majority of the members of a 
local. . . can not dissolve the local, transfer funds of the local 
to another union organized by a majority, or divide funds 
among members of the local, where constitution of parent union 
prohibits division of funds or property of local union . . . so long 
as a minority of the old local continue their allegiance to the 
old parent union and continue to function under the charter.'® 


Whether this represents a departure from the general theory is not 
certain. Since courts have neglected the existence of prohibitory 
clauses in constitutions and do not distinguish the presence or ab- 
sence of such clauses in their citations of authority, the prohibitory 
clause can be viewed as a more specific statement of the intent of the 
parties under the contract theory. 

When there is a unanimous vote to secede, the courts have allowed 
the secessionists to continue in possession of the local property and 
assets.17 The notion underlying such a judgment appears to be that 
if an entire membership shifts its allegiance or disbands the local, 
this action is sufficient to change the character of the organization 


Civ. App. 100, 130 S.W. 893 (1910); 7 C.J.S. 28 (1937); WricHTineTon, Law or 
UNINCORPORATED ASSOCIATIONS AND SIMILAR RELATIONS 250-251 (1916). 

12 Usually seven, but ranging from five to twenty. This rule has become known 
as the “Rule of 7.” See note 31 infra. 

18 M&M Woodworking Co. v. Plywood Workers, 23 F. Supp. 11 (D. Ore. 1938); 
Liggett v. Koivunen, 227 Minn. 114, 34 N.W.2d 345 (1948); State v. Postal, 215 
Minn. 427, 10 N.W.2d 373 (1943); Alexion v. Hollingworth, 289 N.Y. 91, 43 
N.E.2d 825 (1942); Brownfield v. Simon, 94 Misc. 720, 158 N.Y. Supp. 187, 
aff'd, 225 N.Y. 643, 121 N.E. 858 (1919); Quinn v. Marvin, 168 Ore. 52, 120 P.2d 
227 (1941); Local 2618, Plywood and Veneer Workers v. Taylor, 197 Wash. 515, 
85 P.2d 1116 (1938); Local 2508, Lumber Workers v. Cairns, 197 Wash. 476, 85 
P.2d 1109 (1938); Local 2123, Lumber Workers v. Local 49, International Wood- 
workers, 197 Wash. 491, 85 P.2d 1099 (1938). 

144 McFadden v. Murphy, 149 Mass. 341, 21 N.E. 868 (1889); Steinmiller v. 
oo 21 N.Y.S.2d 621 (1940), aff'd mem., 288 N.Y. 508, 41 N.E.2d 925 

15 See note 13 supra. 

16 Local 2508, Lumber Workers v. Cairns, 197 Wash. 476, 489, 85 P.2d 1109, 
1115 (1938). 

17 World Trading v. Kolchin, 2 N. Y.8.2d 195 (1938); Shipwrights’, Joiners’ etc. 
v. Mitchell, 60 Wash. 529, 111 Pac. 780 (1910). 
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under a constitution. This brings about a situation where there is 
no minority to succeed to the interest of those withdrawing. And 
as a New York court pointed out, such a change does not affect the 
local as an entity since its membership is entirely the same.'* 

Many constitutions provide for the forfeiture of the assets by the 
local to the parent upon the disbanding or dissolution of the local.’ 
Decisions in cases where such clauses have been relied upon show hos- 
tility to such provisions. Some earlier decisions declared such clauses 
to be contrary to public policy and unenforceable as confiscatory.?° 
Where enforced, forfeiture clauses have been construed strictly, hold- 
ing that all formal requirements must be complied with.* Whether 
forfeiture clauses apply in the case of secession has been strongly dis- 


puted in some current cases.?* 

In deciding whether to enforce forfeiture clauses, some courts look 
to the character of the funds involved. Thus, despite the existence of 
a forfeiture clause, a Massachusetts court refused to convey to the 
parent body funds which were collected for a local or special purpose.” 
In suits by a parent body some courts have denied recovery to the 
parent if it had been guilty of wrongful action towards the local 
body.” 

18 World Trading v. Kolchin, 2 N.Y.S.2d 195 (1938). 

19 See, e.g., Fidelity & D. Co. v. Brotherhood of Painters, 120 N.J. Eq. 346, 347, 
184 Atl. 832, 833 (1936), where the following clause existed: “Should a local 
union dissolve, have its charter revoked or withdraw from the brotherhood, its 
books, papers, seals and monies shall be forwarded to” the International. 

In this case, the International expelled the local and sued for its funds. The 
court gave the funds to the International upon the fact that the local reaped bene- 
fit from its contact with the International. Jd. at 834. This was accomplished in 
face of the fact that this local was incorporated under state law. Jd. at 833-834. 
See note 31 infra. 

20 Franklin v. Parallel Lodge, No. 77, 196 Ark. 756, 119 S.W.2d 1033 (1938); 
Goodman v. Jedidjah Lodge, No. 7 B’nai B’rith, 67 Md. 117, 9 Atl. 13 (1887); 
Vicksburg Lodge v. Grand ge, 116 Miss, 214, 76 So. 572 (1917). 

#1 Sub. H.Ct. Ancient Order of Foresters v. Pestarino, 41 Cal. App. 712, 183 
Pac. 297 (1919), where the California court stated that if provided for by charter 
or by-law and if adequate provisions for both notice and hearing prior to the dis- 
solution and forfeiture exist, a contractual forfeiture takes place. Grand Lodge v. 
Reba, 97 Conn. 235, 116 Atl. 235 (1922) where the revocation of a charter did not 
work a forfeiture under a provision ign situation where the local lapses. 
Gardner v. Newbert, 74 Ind. App. 183, 128 N.E. 704 (1920) where the lack of a 
fair hearing barred the forfeiture. See note 24 infra. 

2 See note 31 infra. 

%3 Donovan v. Danielson, 271 Mass. 267, 171 N.E. 823 (1930). But cf. Cen- 
tralia Labor Temple v. O’Day, 139 Wash. 331, 246 Pac. 930 (1926). 

™* Upon a close study of these cases, it may be concluded that the rule regardin, 
wrongiul action on the part of the parent is part of the courts’ hostility to an 
strict construction of forfeiture clauses. Green v. Gravatt, 19 F. Supp. 87 (W.D. 
Pa. 1937); Barbrich v. Huddell, 245 Mass. 428, 189 N.E. 629 (1923) ; Local 1007, 
Furniture Workers v. Carpenters, 6 Wash.2d 654, 108 P.2d 651 (1940); Cox v. 
Carpenters, 190 Wash. 511, 69 P.2d 148 (1937). In Scott v. Donahue, 93 Cal. 
App. 126, 269 Pac. 455 (1928), the court held that a parent cannot recover the 
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The courts have consistently held that the local’s officers upon 
joining the secessionists lose their official status as well as their in- 
terest as members and thereby lose the right to control the properties, 
funds and contracts of the local.* 


DECISIONS IN THE FIELD SINCE 1949 


Because of the problems presented to the courts arising out of the 
expulsions of the “left wing’’ unions from the CIO and the multitude 
of considerations viewed by the courts in determining the property 
rights, the more recent court decisions vary in their approach and 
conclusions.” 

There have been several cases decided since 1949 which have follow- 
ed the logic and conclusions of the traditional contract theory.?’ 
Thus, courts have recently enforced clauses forbidding secession if a 





funds of a local union upon its involuntary dissolution of that local. A New York 
court refused to enforce a forfeiture clause where the parent dissolved a sub- 
ordinate lodge and confiscated its ae without due process. Wicks v. Moni- 
han, 130 NY. 232, 29 N.E. 139 (1891). The Connecticut court in 1908 gave the 
funds to the local which had rebelled as the result of the parent forceably trans- 
ferring the local to another jurisdiction. Grand Lodge of Connecticut v. Grand 
Lodge of Massachusetts, 81 Conn. 189, 70 Atl. 617 (1908). 


% Bridgeport Brass Workers v. Smith, 136 Conn. 654, 74 A.2d 191 (1950); 
Bacon v. Paradise, 318 Mass. 649, 63 N.E.2d 571 (1945); Sabourin v. Lippe, 198 
Mass. 470, 81 N.E. 282 (1907); McFadden v. Murphy, 149 Mass. 341, 21 N.E. 868 
(1889); Harris v. Bachman, 160 Ore. 520, 86 P.2d 456 (1939). See discussion of 
— = officer for secessionist activities in Margolis v. Burke, 53 N.Y.S.2d 
157 (1945). 


% See: Vilella v. McGrath, 136 Conn. 645, 74 A.2d 187 (1950); Local 1140, UE 
v. UE, 232 Minn. 217, 45 N.W.2d 408 (1950); Harker v. McKissock, 7 N.J. 323, 
81 A.2d 480 (1951); International Union v. Becherer, 4 N.J. Super. 456, 67 A.2d 
900 (1949); Duris v. Iozzi, 6 N.J. Super. 530, 70 A.2d 793 (1949); Morrison v. 
Majestic Laundry System, 103 N.Y.S.2d 791 (1951); Clark v. Fitzgerald, 93 
N.Y.S.2d 768 (1949); Bozeman v. Fitzmaurice, 28 Lab. Rel. Rep. (Labor-Man- 

ment) 2243 (Ohio Ct. of App., 8th Dist. 1951); Local 13018, Mine Workers v. 

ikra, 86 Ohio App. 41, 90 N.E.2d 154 (1949). 


7 Fitzgerald v. Abramson, 89 F. Supp. 504 (S.D.N.Y. 1950); Seslar v. Local 
901, UE, 87 F. Supp. 447 (N.D. Ind. 1949), dismissed for lack of jurisdiction, 27 
LER.M. 2256 (7th Cir. 1951); Kidde & Co. v. UE, 7 NJ. 82%, 82 A.2d 184 
(1951); United Public Workers v. Fenninore, 6 N.J. Super. 589, 70 A.2d 901 

1950); UE v. Kwiecien, 25 L.R.R.M. 2178 (N.Y. Sup. Ct. 1949); Insurance 

mployees v. Professional Workers, 74 A.2d 446 (R.I. 1950). 

In Seslar v. Local 901, UE, supra at 448, Judge Swygert summed up the posi- 
tion of the opinions following the majority rule: 

The law is clear, I think, that a majority of the members of an unin- 
corporated association can direct the use of funds of the association within 
the scope of the association’s declared purposes, but a majority cannot, 
against the will of a minority, or even against the will of a single member, 
divert such funds for uses other than those permitted by the constitution 
and by-laws of the association. 

Judge Swygert continues: 

“A transfer of the funds and property of the local which is inconsistent 

with this constitution is ultra vires and void.” Id. at 450. 
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specified number remain loyal and active to the parent union.”* In 
Uniied Public Workers v. Fennimore,”® the local funds were held to 
vest with the International following a secession based upon the In- 
ternational’s refusal to sign the non-communist affidavits under the 
Taft-Hartley Act.*° The court specifically stated that clauses design- 
ed to discourage disaffiliation are valid and enforceable.* 


Development of New Concepts 


But in view of the more complex role played by labor unions today 
and the existence of diverse policy factors flowing from the present 
international situation, many courts have re-examined the tradition- 
al theories which were originally developed as the law of the less con- 
troversial voluntary, unincorporated fraternal and religious organiza- 
tions. In endeavoring to find new solutions, the courts have devised 
new approaches to the problem in the union field. 





28 Kidde & Co. v. UE, 7 N.J. 528, 82 A.2d 184 (1951); UE v. Kwiecien, 25 
L.R.R.M. 2178 (N.Y. Sup. Ct. 1949). 

The lower court opinion, in the Kidde case, reached a contrary conclusion. 26 
L.R.R.M. 2036 (N.J. Super. 1950). Following its defeat in a NLRB election, 
Local 420, UE sued to determine its property rights and the status of its check-off 
agreement with the company. The representation elections went to the UAW by 
a 411-115 vote, and the vote at the disaffiliation meeting was 64-45. The court 
held for the new local (Local 416, UAW) indicating the funds were for local pur- 
poses. In addition, the court stated that the disaffiliation was effective even 
though seven or more members of Local 420 voted against it. It further stated 
that Local 420’s claim was a nullity since Local 420 is now Local 416 and Local 416 
had not authorized the claim. This trial court holding, now reversed, may represent 
no more than the individual fancy of one lower court judge. But its importance 
may lie in indicating the temper and tendencies of some of the courts. 


29 6 N.J. Super. 589, 70 A.2d 901 (1950). 
8061 Strat. 146 (1947), 29 U.S.C. § 159h (Supp. 1951). 


31 Despite decisions designating forfeiture clauses as being contrary to public 
policy, this court indicated that forfeitures are not ‘odious’ because that is the 
contractual burden carried by the local for reaping the benefits of affiliation with 
the International. 

The wording of the UE forfeiture clause is as follows: 

“Section N. If a local disbands, the local secretary and trustees shall send 
all funds and property belonging to the local to the General Secretary- 
Treasurer. The General Secretary-Treasurer shall hold this property in- 
tact for one year. If within that time, an application is made by at least fif- 
teen (15) former members, a charter will be re-issued and the funds and the 

roperty returned. Should no application be made within the year, the 
unds and property shall revert to the International Union.’’ U.E. Con- 

stitution and By-Laws, Art. 18 § N (Dec. 1, 1950). 

Counsel for the secessionists in Local 1140, UE v. UE, 232 Minn. 217, 45 N.W.2d 
408 (1950), argued that the term “disband” as it appears in Section N (supra) does 
not include the meaning of the term disaffiliation as used in Section O (infra). 
Therefore, the forfeiture clause (Section N) would not cover a successful secession 
since the term disband only denotes the disbandment of the members amongst 
themselves and not the ‘‘disbandment”’ of the relationship between the local and 
the parent. See Brief for Respondent, pp. 47-50, ibid. 

But cf. Brown v. Hook, 79 Cal. App.2d 781, 180 P.2d 982 (1947), where the 
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Relationship Doctrine. The New Jersey courts, in two recent cases,®* 
have looked into the relationship existing between the local and the 
international. Upon the conclusion that the local’s status is that 
of an independent, autonomous body, they have held that a major- 
ity of the local may secede and keep its property. 

In Harker v. McKissock,®* the superior court, holding that the con- 
tract formed upon affiliation must be viewed in its “surroundings,” 
ruled that the seceding local might keep its assets. The ‘“‘surround- 
ings’’ which this court gave consideration to in finding the local to 
be independent were these: (1) the local was in existence prior to its 
affiliation with the parent; (2) legislation affecting locals was enact- 
ed at conventions to which locals sent representatives; (3) member- 
ship in the parent was composed of affiliated locals (not individual 
members); (4) the constitution did not prohibit secession. The 
court then decided that the assets continued with the seceding local 
and, citing the history of judicial hostility to such clauses, did not en- 
force an existing forfeiture clause.™® 





court, in interpreting the following forfeiture clause, held ‘‘disbanding”’ to include 
the action of disaffiliation. 

“In case of the ension, revocation of the charter, expulsion, lapsing, or dis- 
banding of any local for any cause or reason whatsoever .. .” Article B, § 14, 
Constitution for Local Lodges, International Association of Machinists, as 
quoted in Brown v. Hook, 79 Cal. App.2d 781, 784, 180 P.2d 982, 984 (1947). 

The ‘Rule of 7” clauses are also designed to discourage disaffiliation. The UE 
“Rule of 7” clause reads as follows: 

“Section O.... 

“Any disbandment, dissolution, secession or disaffiliation of any local 
shall be invalid and null and void if seven or more members indicate their 
desire to retain the local charter.” U.E. Constitution and By-Laws, Art. 18, 

§ 0 (Dec. 1, 1950). 

% International Union v. Becherer, 4 N.J. Super. 456, 67 A.2d 900 (1949); 
Harker v. McKissock, 10 N.J. Super. 26, 76 A.2d 89 (1950). 

33 Ibid. 

4 Id. at 32-34, 76 A.2d at 91-92. 

The Becherer case, 4 N.J. Super. 456, 67 A.2d 900 (1949), presents a similar 
situation in which a Brewery Workers’ local seceded to join the Teamsters. Upon 
the threat of secession, the International, acting under constitutional powers, 
placed the local under trusteeship in order to hold the funds until the local was 
reorganized. The court found that the local was not dependent upon the parent 
for its existence, that the dues were for local use and no contractual interest was 
granted to the International under the constitution and that the trusteeship provi- 
sion could not be implied to be a forfeiture clause. 

In an Ohio case when a local of the Mine Workers disaffiliated upon the vote 
of 526 attending members (out of a membership of 1400), the court, relying upon 
the Becherer case for authority, held that the title to the property was vested in 
the disaffiliated UMW local. The court reasons that a unanimous vote took place, 
there was no loss of identity of the local upon affiliating with the UMW and the 
contractual arrangement did not prohibit disaffiliation. This opinion appears as 
an integration of the New Jersey ‘“dependent-independent” concept and the more 
seasoned “unanimous vote” test. Local 13013, Mine Workers v. Cikra, 86 Ohio 
App. 41, 90 N.E.2d 154 (1949). 

% It is significant that the facts of the case show that 675 out of 700 members 
attending the disaffiliation meeting voted for secession. Upon this fact the court 
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But when the case came before the Supreme Court of New Jersey 
on appeal, the court gave effect to the forfeiture clause although it 
accepted the validity of looking to the relationship between the local 
and the parent.* It observed that both parties had consented to be 
governed by the constitution’s provisions which, in this case, includ- 
ed a forfeiture clause. Thus, the court, in view of the forfeiture 
clause, held that the “separation was the voluntary act’’ of the local 
and that it “worked an automatic transfer of its property to Na- 
tional.’’*” 

The court also held that “the right of disaffiliation was inherent 
in the compact’’** and that “unanimous action was not requisite for 
the dissolution of this voluntary relation.’’*® Thus while adding au- 
thority to the contract theory, the court, nevertheless, held that the 
consensual relationship can be dissolved by the majority vote of the 


local body.*® 
Clean Hands Doctrine. Another recent development in this field has 
been an application of an old equity doctrine to the party suing for a 


could have decided that a unanimous vote had occurred and that the local seced- 
ing would, therefore, remain in possession of its funds. 

owever, the court holds that a majority vote is enough to effect a withdrawal 

where the organization continues to ‘function for its declared purposes and its 
roperty is retained in the continuing control of the body and is devoted by it to 
ts Refined objects.” Harker v. McKissock, 10 N.J. Super. 26, 35, 76 A2d 89, 93 
(1950). For a study of what constitutes a unanimous vote, see 19 U. or Cin. L. 
Rev. 379, n. 10 (1950). The courts often use the term “unanimous” to include a 
near-unanimous vote. 
% Harker v. McKissock, 7 N.J. 323, 328, 81 A.2d 480, 482 (1951). 

‘Regard must be had to the relation of the parties and the surroundings 
when the agreement was made and the objects which they were striving to 
attain.” 

In discussing the relationship the court states: 
“The locals are separate and distinct units panetly designed to secure and 
maintain an e uality of bargaining power between the employer and their 
employee-members ... ; and the association of the locals into the national 
union was in furtherance of the same end. These associations are consensual 
entities capable of entering into such legal relations with their members. The 
essential purpose was the affiliation of the local unions into a common enter- 
prise to increase . . . bargaining power. . . . Yet the locals remained the basic 
units of the association, free to serve their own and the common interest of 
all subject to the restraints imposed by the constitution and laws of the asso- 
ciation, and free also to renounce the affiliation for mutual welfare upon the 
terms laid down in the agreement which brought it into existence.” Id. at 
327, 81 A.2d at 482. 
Unlike the lower court, the supreme court does not talk in terms of either an 

autonomous unit or “mere administrative arms of National’; but, rather, em- 

loys the term ‘“‘confederation”’ in referring to the international and concludes the 
ae to be separate, but attached, entities. Jd. at 329, 81 A.2d at 483. 


37 Td. at 330, 81 A.2d at 483. 
38 Td. at 327, 81 A.2d at 482. 
39 Td. at 334, 81 A.2d at 485. 
“© It must be recognized that theconstitution involved did not prohibit seces- 
sion upon the objection of a specified number. 
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determination of its rights and seeking an injunction to protect them. 
In Morrison v. Majestic Laundry System,“ the seceding majority sued 
to have the contract which was executed between themselves as a 
local of the Amalgamated Clothing Workers, CIO and the company 
reformed to encompass their affiliation with the Teamsters. The 
court denied their pleas since the secessionists had breached their 
contract with the ACW and were appearing before the court of 
equity with ‘unclean hands.”’ 

In a decision handed down four days earlier, another New York 

court refused to enjoin a seceding UE local upon demand of the 
International claiming that UE did not come before the court with 
“clean hands”’ as it had reduced itself by its own action to a state of 
impotency unable to fulfill the conditions of the contract.“ The 
court also found that “‘. . . UE stands before this court, in equity 
garbed in red as the CIO saw it... .”# 
The Failure of an Implied Condition Doctrine. The most widely ac- 
cepted of the newly applied doctrines is that there has been “failure 
of an implied condition.’’“* The case in which this view was first set 
forth*’ arose out of a dispute between the UE and a majority of a UE 
local who had seceded to join the International Union of Electrical 
Workers, CIO. The UE sued to enforce a constitutional clause pro- 
hibiting secession if seven or more members object thereto. Judge 
Eder denied recovery holding that UE’s affiliation with the CIO was 
an implied condition of the contract entered into by the local with 
UE when the local accepted its UE charter. UE’s expulsion from the 
CIO constituted a breach of this implied condition and, therefore, all 
obligations under the contract were terminated. 


The Huntsman v. McGovern Solution.*® In view of the public policy 
of promoting collective bargaining, one court in Ohio has held that 


41103 N.Y.S.2d 791 (1951). 

“2 The court appears to be basing its conclusion on the contract theory. 

48 Fitzgerald v. Riverside Labor Hall, 27 L.R.R.M. 2366 (N.Y. Sup. Ct. 1951). 

“4 Td. at 2367. 

4% Ibid. 

Clark v. Fitzgerald, 93 N.Y.8.2d 768 (1949). See also: Local 1140, UE v. UE, 
232 Minn. 217, 45 N.W.2d 408 (1950); Duris v. Iozzi, 6 N.J. Super. 530, 70 A.2d 
793 (1949); Bozeman v. Fitzmaurice, 28 Lab. Rel. Rep. (Labor-Management) 
2243 (Ohio Ct. of App., 8th Dist. 1951). 

‘7 Clark v. Fitzgerald, supra note 46. The case was decided by Judge Eder of 
pF cage Supreme Court for New York County and is often referred to as the 
“ er” e. 

48 In Huntsman v. McGovern, 25 L.R.R.M. 2149 (Ohio C.P. 1949), the court 
ordered that the UE local continue unaffiliated until the NLRB certifies the 
bargaining representative. The judge professed that such a procedure was all that 
a court could do in order to affectuate the policies of the National Labor Rela- 
tions Act, as amended. 
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the courts should follow the lead of the National Labor Relations 
Board in cases of contested property rights. The courts should re- 
serve judgment in these cases until the certification of the existing 
or new local. Then, the property rights were to be vested in the 
certified union. 

EVALUATION 

It is submitted that neither the traditional nor recently applied 
rules adequately deal with the situation as it now exists. The law 
must attempt to co-ordinate its policies with the factual relationships 
of the parties involved and with their intentions. These relationships, 
which have been inadequately explored before the bar, must be eval- 
uated and the legal importance of the various aspects of the relation- 
ship must be clearly defined. 

The majority rule, based on contract law, has been criticized as 
not in accord with the real relationships existing in the field.** If the 
courts attempt to take cognizance of the circumstances in the field 
of labor organization; they will be, of necessity, creating law under 
the guise of contract law, but, in reality, upon considerations en- 
tirely foreign to those concepts. 

The theory of a failure of an implied condition®® exemplifies such 
attempts to develop new legal applications based upon new public 
policy factors or in co-operation with prevailing sentiment without 
leaving the realm of contract law. This doctrine should not be ex- 
tended because it assumes facts which are in conflict with the actual 
situation. 

Judge Eder, in enunciating this doctrine, bases his holding upon 
an earlier New York decision which expressed the proposition that 
when the performance of a contract depends upon the continued ex- 
istence of a given thing and such continued existence was assumed as 
the basis of the agreement, the destruction of that thing puts an end 
to the obligations under the contract.* To obtain a better understand- 
ing of the exact meaning of the Fitzgerald v. Clark (Eder) rule, an out- 
line of the facts in the earlier New York decision is necessary. In this 
case, two partners signed a contract under which they were to share 
profits from a certain corporation for a seven year period. At the 
end of the fifth year, the corporation was dissolved and, thereupon, 
one partner sued for the profits he would have received for the last 
two years. The court held that there was an implied condition that 





49 For a general criticism of the contract theory application not confined spe- 
cifically to this problem, see: Chafee, The Internal A ffairs of Associations Not for 
Profit, 43 Harv. L. Rev. 993, 1001-1014 (1929); 51 Yaue L.J. 331, n. 17 (1941). 
50 See p. 147. 

%t Lorillard v. Clyde, 142 N.Y. 456, 37 N.E. 489 (1894). 
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the contract would last only as long as the corporation was in exist- 
ence and that the dissolution of the corporation rendered the per- 
formance of the contract an impossibility. 

This concept, unlike the other new developments, presents a prob- 
lem of strict contract law and must be analyzed as such. In basing 
his decision upon the Lorillard case,** Judge Eder suggests that per- 
formance of the contract between the local and the parent body was 
possible only while the parent was affiliated with the CIO." The 
history of the trade union movement questions such an implication. 
Although the biggest organizing drive in labor history was focused 
around the formation of the CIO and its affiliates, the internationals 
exist as the autonomous units of organized labor. Numerous dis- 
affiliation moves by internationals have occurred® without render- 
ing performance of their contracts with local units impossible due to 
the severance of affiliation with the federation. This doctrine errone- 
ously contradicts the factual importance of the international’s status 
and substitutes the federation for the international as the autono- 
mous unit of labor organization. 

Since the CIO constitution provides for expulsions, and disaffilia- 
tions are known occurrences, it should be considered that disaffili- 
ations are foreseeable. Yet, this doctrine holds that if “from the na- 
ture of the contract and the surrounding circumstances the parties... 
must have known that it could not be fulfilled unless, . . . some partic- 
ular thing or condition . . . continued to exist’’™ then the destruction 
of the thing or condition would discharge the parties’ duty under the 
contract.*’ Considering the surrounding circumstances of the labor 
movement, it can be strongly argued that the fulfillment of the con- 
tractual obligations between the parent body and a local union do 
not rest upon the existence of a charter from the CIO or the AFL. 





8 Lorillard v. Clyde, 142 N.Y. 456, 37 N.E. 489 (1894). 

% A better argument can be made that the expulsion hinders or impairs the we 
formance of the contract. However, hindrance or impairment is not recognized 
as an excuse for non-performance. 

% See: WautsH, CIO InpustrriaL Unronism IN AcTIon 159 (1937); Tarr, Eco- 
NOMICS AND PROBLEMS OF LaBor 508 (1942). 

5 To mention a few of the better known disaffiliation moves, the United Mine 
Workers leaving both the CIO and AFL; the disaffiliation of the International 
Association of Machinists from the AFL; the Brewery Workers departure from 
pag AFL; as well as the numerous disaffiliations from the AFL during the mid- 

5 Anderson v. Yaworski, 120 Conn. 390, 396, 181 = a 208 (1935); Straus 
v. Kazemekos, 100 Conn. 581, 591, 124 Atl. 234, 238 (19: 

57 See discussion in 12 Am. Jur. 953-4 (1938). Note cate Juris SECUNDUM 
which states that the “existence of ... the condition” must be “the basis and 
foundation of the contract” otherwise its failure will not discharge the parties. 17 
C.J.S. 956-7 (1939). 
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Aside from these criticisms, the ‘‘Eder’’ rule should be limited to 
those situations where it can be shown that the local’s affiliation 
with the parent was, in fact, in reliance upon the parent’s affiliation 
with the federation.®* 

The soundness of the ‘clean hands’’ doctrine®® is open to doubt. 
The basis of application of the “clean hands’’ doctrine to bar the 
plaintiff’s standing in court can be seriously questioned. It has been 
stated that “Equity does not demand that its suitors shall have led 
blameless lives.’’®° A limitation of the ‘‘clean hands’ doctrine indi- 
cates that the wrong committed must be more than indirect, remote 
or collateral to the cause of action sued upon in order to constitute 
a defense.* Considering that UE’s claim was barred by the court’s 
acceptance of charges made by the CIO, which were not the subject 
of judicial determination, it may well be concluded that these facts 
were collateral to the cause of action. The “‘clean hands’’ doctrine is 
applicable only within the equity jurisdiction, still leaving the prob- 
lem to be coped with by the courts of law. 

Whether this doctrine represents the initiation of a new doctrine 
composed of old substance is difficult to determine. These two cases 
may not be reinstituting equity as “‘courts of conscience,’ but they 
do leave room for an undesirable amount of latitude in which the 
individual court can function. In the Riverside Labor Hall case, the 
court accepted facts determined outside the realm of due process™ 
and allowed its conscience to be swayed accordingly. The Riverside 
Labor Hall case also indicates the political reasons which, without 
doubt, have influenced other courts in reaching their decisions. 

The solution in the Huntsman case,“ while perhaps sound policy, 
is not an appropriate conclusion for the courts to reach as it is the 





58 For discussions of the “Eder” rule, see: 34 Minn. L. Rev. 357 (1949); 19 
U. or Cin. L. Rev. 379, 384 (1950). 

59 See pp. 146-147. 

6° Loughran v. Loughran, 292 U.S. 216, 229 (1934). 

6 Connolly v. Union Sewer Co., 184 U.S. 540 (1902); Flannery v. Flannery 
Bolt Co., 108 F.2d 531 (3rd Cir. 1939); Andrew Jergens Co. v. Bonded Products, 
at F.2d _ (2nd Cir. 1927); Red Top Cab Co. v. Hanchett, 48 F.2d 236 (N.D. 

. 1931). 

® 27 L.R.R.M. 2366 (N.Y. Sup. Ct. 1951). 

* The court appears to be accepting conclusions made by the CIO, where, in 
this case, due process did not exist. When the UE was expelled from the CIO, the 
UE did not receive notice or a hearing. The UE was expelled from the CIO on 
charges of being communist dominated. The UE contends that no expulsion oc- 
—_ because prior to the expulsion action by the CIO, UE withdrew from that 


y: 

A problem arises here as to what extent the court may take judicial notice of 
such facts or allegations as existed in this case. 

% See pp. 147-148. 
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creation of new public policy, which in this case, is a subject for 
legislative consideration. Such a policy may be desirable in that it 
would provide the workers involved with a guarantee of the maxi- 
mum of collective bargaining strength in continuing their relations 
with their employer whether represented by the old local or a new or- 
ganization. Such a policy allows for ample consideration of the public 
policy governing the field of labor relations by that legal body most 
experienced in and comprehensive of the ends the legislature has es- 
tablished. 

The Huntsman case, however, results in equating a union’s bar- 
gaining rights, which are controlled by statute and determined by 
the National Labor Relations Board, with the right to possess the 
union’s assets. The latter is a matter neither regulated nor governed 
by statute. A union’s bargaining status and property are two distinct 
matters. Although a union’s assets may be instrumental in determin- 
ing its bargaining rights, the assets exist separate from and inciden- 
tal to the bargaining rights. 

To transfer union assets as an incidental result of a representation 
proceeding would seemingly be the extension of the National Labor 
Relations Act, as amended, beyond its designated scope. Consider- 
ing the social and political problems involved, such an extension of 
governmental control of the internal affairs of unions must be serious- 
ly evaluated and is more properly a legislative function. The fact that 
the Ohio court found it necessary to suspend the affiliation of the 
UE local pending a certification by the N.L.R.B. emphasizes this 
factor.© This doctrine also places the decision of the property rights 
question in the har-ds of workers, who, although employed in the unit, 
may not be union members.® 

The Huntsman doctrine requires the court to regulate the union’s 
activity from the time the court’s order is issued until the Labor 
Board’s certification is effected. The courts necessarily assume con- 
control of the union’s funds and their expenditure in defending the 
union’s bargaining position and in performing its normal function 
during this period. This intrusion into the internal affairs of unions 
has been generally considered undesirable.®” 





% See note 48 supra. 

% The property of a local is owned by the local membership collectively. Man 
workers in a bargaining unit may not be members of the union. However, 
workers in a unit are eligible to vote for their bargaining representative in an 
NLRB election. In this manner, non-union employees would participate in de- 
termining who succeeds to the property even though they have no claim to it. 

_ © As court interference in the internal affairs of unions for the purpose of ad- 
judicating controversies arising from a schism is a new problem, reference is made 
to the situation where courts have, with reluctance, intervened to protect the 
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The ‘‘dependent-independent relationship’’ test®* of the New Jersey 
lower courts suggests a possible solution by implying that the status 
of the relationship would be the determinative factor. However, two 
fundamental criticisms of the cases enunciating this test exist. 

Primarily, a basic weakness in these two cases exists in the fact 
that the courts rely heavily on an early New Jersey case®® which al- 
lowed a local to keep its funds after it had withdrawn from the state- 
parent body in order to continue its loyalty to the national-parent body. 
This case discusses a dependent-independent standard of determina- 
tion.”° However, in citing and relying upon this precedent, the courts 
failed to notice this complicating factor as well as the fact that the 
local involved was an incorporated local.7! Subsequently, the New 
Jersey Supreme Court stated that this case was not in point.” 

Secondly, the effect of such a rule upon the international unions 
in their attempt to maintain strong, centralized organizations to 
deal with the scope of the national struggles in which they engage 
might not be a favorable one. Quite obviously, it would be necessary 
for the internationals to clearly indicate in their constitutions, char- 
ters or by-laws the lack of “independency”’ or autonomy of the locals 
in order to escape the possibility of a judicial finding of ‘independ- 
ency.’”’ This would, very likely, be accomplished at the sacrifice of 
democratic guarantees and procedures within the international body. 
But, further studies of the functioning character of union organiza- 
tion might reveal a satisfactory test based upon more clearly ascer- 
tainable distinctions between dependent and autonomous locals. 

In view of the present trend, the New Jersey Supreme Court has 
introduced a strong argument on behalf of the contract theory.”* By 
focusing attention on the consensual relationship which exists, the 
court appears to be pointing in the direction of relying upon the func- 
tioning character of union organization to aid in interpreting the con- 
tractual obligations between the local and parent bodies. 
rights of members. See: Comment, 45 Yaue L. J. 1248, 1260 (1936); Pressman, 
Comment, 42 Yate L. J. 1244, 1247 (1933) which states, ‘The courts . . . express 
a definite reluctance to interfere in the internal affairs of trade unions.” Also, 
“Any extension of judicial interference, however, whereby the funds and ac- 
tivities of labor organization would be brought within the complete supervision of 
the courts, should be vigorously opposed.”’ Jd. at 1248. 

68 See pp. 145-146. 

6° State Council of Junior Order of United American Mechanics v. Enterprise 
Council No. 6, 75 N.J. Eq. 245, 72 Atl. 19 (1909). 

70 Td. at 247, 72 Atl. at 20. 

7 Jd. at 251, 72 Atl. at 22. One must be cautious in viewing these early cases for 


following the Danbury Hatters’ case, 208 U.S. 274 (1908), many unions incorpo- 
rated under state law in order to avoid individual liability. 


™ Harker v. McKissock, 7 N.J. 323, 333, 81 A.2d 480, 485 (1951). 
73 See p. 146. 
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The court held that a majority vote can dissolve this relationship 
while enforcing a forfeiture of the local’s funds to the parent. Less 
than two weeks later, the same court enforced a clause forbidding 
secession upon objection by the requisite number.” It can be con- 
cluded that, despite criticisms, the New Jersey courts will still be 
guided, in the main, by the contract theory. 


SUMMARY 


Although the contract theory remains the majority view, the courts 
in recent years have been seeking a way to mitigate its effects, that 
of supporting minority groups which remain loyal to their parent 
body. The basic issue of insuring the democratic representation of 
workers by a union of their own choice will not be settled in the courts 
upon a determination of property rights,” but these rights do play 
a significant role when workers may choose to shift their allegiance.” 

Exposing the deficiencies of the contract theory and the new ap- 
proaches provides no solution to the problem. Without question 
draftsmen of union constitutions face difficult tasks in view of the un- 
certain state of the law. Although the flood of cases giving rise to 
this uncertainty in the law has passed, this period of re-examination 
offers draftsmen and labor lawyers an opportunity to guide the courts 
towards a solution which avoids the weaknesses of the contract theory 
and does not disregard the realities of intra-union relations. 


HERBERT FISHER 





™ Kidde & Co. v. UE, 7 N.J. 528, 82 A.2d 184 (1951). 

% Rather, this basic issue will find its resolution among the workers involved 
and through the procedure established under the National Labor Relations Act, 
as amended. For a discussion of the Board’s handling of this problem, see: Boston 
Machine Works Co., 89 N.L.R.B. 59 (1950); Lenhoff, C ive Contracts, 39 
Micu. L. Rev. 1109, 1126-33 (1941). 

% That a court determination of the ape | rights may influence the certifica- 
ites a in favor of the union benefited by the court order should not be over- 
looked. 
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PROBLEMS IN BUYING AND SELLING 
A SMALL BUSINESS 


Rosert E. NEitson* 


Advice to the buyer or seller of a small business is frequently given 
under pressure of time and fee considerations which make extensive 
research impossible. The amount of money involved is often not 
large, and the parties, having once reached an agreement, are usually 
eager to close the deal before it grows cold. 

For the harried practitioner, here is a brush-up outline of the legal 
points to be checked, together with a resume of the tax problems, 
which in this—as in most fields of law today—threaten to wag the 
dog. 

A Leaat Cueck List 

On the Buyer’s Side. Of foremost importance on the buyer’s side is 
compliance with the Bulk Sales Act.! Any sale of assets not in the ordi- 
nary course of business is conclusively fraudulent and void as to exist- 
ing creditors of the seller, unless the seller and the buyer make an in- 
ventory and the seller gives the buyer a sworn list of creditors with 
the amounts due so that those creditors can be given notice. The 
buyer must write each creditor by registered mail ten days before 
taking possession or personally notify each creditor five days before 
taking possession. 

Everybody’s creditor today is the Federal Government, and the 
seventh circuit has stated, construing the Illinois Bulk Sales Act: 
“« . . the very absence of the Government’s name from the vendor’s 
list of creditors should have invited the defendant’s careful inquiry.’” 

Next the Register of Deeds office should be checked for tax liens 
on the seller’s property, chattel mortgages, conditional sales con- 
tracts, or records of consignments. The Internal Revenue Code im- 
poses a lien for all Federal taxes from the assessment date, but this 
lien must be recorded to take priority over a subsequent mortgagee, 
pledgee, purchaser, or judgment creditor.* Liens for Wisconsin in- 
come tax also require recording to be valid.‘ 

Consignments and conditional sales are treated the same in Wiscon- 
sin. To protect the supplier, the agreement must be in writing and 
must be filed within ten days after the sale to be good against credi- 

* A.B. 1940, Northwestern University; J. D. 1943, Northwestern University; 
C.P.A. (Wisconsin). Attorney, Green Bay, Wisconsin. 

1 Wis. Strat. §§ 241.18-241.21 (1949). 

2 United States v. Goldblatt Brothers Inc., 128 F.2d 576, 580 (7th Cir. 1942). 


3 Int. Rev. Cope § 3670. 
4 Wis. Strat. § 71.13(3)(b) (1949). 
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tors and purchasers of the vendee or consignee not in the ordinary 
course of business. Purchasers in the ordinary course of business, of 
course, receive good title in any event. 

If the seller is leasing the business premises, a new lease should be 
secured from the landlord by the buyer. A mere assignment of the 
present lease from the seller may not be sufficient, because this lease 
may specifically prohibit assignment or by certain events have been 
turned into a month to month tenancy. In some instances the fixtures 
may have become the landlord’s. Also, clauses prohibiting the sale 
of certain types of merchandise are not uncommon in store leases. 
Since these are often for the benefit of a neighboring lessee of the 
same landlord, his rights should be investigated. 

Fire and theft insurance must be transferred or new policies taken 
out to provide continuous coverage. If the business involves a public 
franchise, steps must be taken to have the franchise transferred to 
the buyer. In the case of a tavern, approval for the transfer of the 
alcoholic beverage licenses must be obtained. 

Zoning laws should be investigated if the buyer’s business will vary 

substantially in nature from the seller’s or if the buyer contem- 
plates expanding into a new line of business. 
On the Seller’s Side. The seller’s chief concern is that he have se- 
curity for the price. The best device for this appears to be a chattel 
mortgage on all assets of the business except the inventory. Wiscon- 
sin is one of the few states which permits a mortgage on inventory 
including subsequently purchased goods.’ However, the statute re- 
quires the buyer to file a statement every four months of inventory 
changes and how the proceeds of sale were used. Under the case law 
the mortgagor may use the proceeds only to purchase more inventory 
or to pay off the mortgage debt.* Thus, the arrangement is impracti- 
cal because the buyer is left no money for other business expenses or 
personal living costs. 

If further security is desired by the seller, he may take an assign- 
ment of the buyer’s new lease conditioned upon payment of the pur- 
chase price. 

Tax CONSIDERATIONS 


A decade ago, after the above matters had been considered, the 
work of the lawyer was nearly finished; today it is barely begun. Con- 
sideration and negotiations over the tax problems involved in the 





5 Wis. Srar. § 241.14 (1949). The Uniform Chattel Mortgage Act permits a 
mortgage on shifting inventory with no duty on the mortgagor to account for the 
proceeds. So far only Indiana has enacted this law 

6 Durr v. Wildish, 108 Wis. 401, cited as Durr v. Lande, 84 N.W. 437 (1900). 
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sale of a small business can be the lawyer’s major task. Here is where 
actual cash can be saved for the client. 

Installment Sale. To spread the tax out over a number of years and 
so get the benefit of lower brackets, the seller may wish to make the 
transaction an installment sale. To qualify for this treatment, under 
federal law, the seller may not receive more than 30% of the sale 
price during the first taxable year.’ For Wisconsin tax, the rules for- 
bid more than 29% the first contract year.*® 

Allocation of Price to Assets. An important tax consideration in draft- 
ing the contract of sale is the allocation of the purchase price to the 
different assets sold.* Let us assume that the assets have a cost on 
the books of the seller and a sale price as follows: 


Books of Price to 








Seller Buyer 

Inventory. . dite sa oe palakiee ee bate Oe $ 7,000 
Fixed Assets. ee 6,000 
Covenant not to o compete. seit ewenen we 1,500 
Goodwill. f Png EAT ye eerie 500 
Nis sd 55 ec than eben nbn se- ee $15,000 








Gain on the sale of inventory is ordinary income;’® so the seller 
will wish this priced as near to his cost as possible. On the other hand, 
since the inventory will normally be turned over within the year 
by the buyer, he desires a large amount of the total purchase price to 
be allocated to inventory, in order to have less profit on its resale. 

On the fixed assets, the buyer and seller are also at loggerheads. 
The seller would like a high allocation of price to the fixed assets, 
because his profit here is probably a capital gain and so only 50% 
taxable." The buyer, however, prefers a low allocation to the fixed 
assets, because such amounts are recoverable by him only through 
depreciation. 

Payments which the seller receives on account of a covenant not 
to compete are ordinary income to him, and are deductible by the 
buyer over the life of the covenant. On the other hand, payments 
to the seller for the goodwill of the business are capital gains, and 

TInt. Rev. Cope § 44(b). 

8 Wis. Rep Book, Apm. Rutes —~ eee 504 (Rule 141) (1950). 


® John C. Burns, 6 T.C.M. 973 (194 

10 Grace Brothers, Inc., 10 T.C. 158, oF, 173 F.2d 170 (9th Cir. 1949) ; Williams 
v. McGowan, 152 F.2d "570 (2nd Cir. 1945). 

1 Int. Rev. Cope § 117(j). 

12 Cox v. Helvering, 71 F.2d 987 (D.C. Cir. 1934). 

13 Ensley Bank & Trust Co. v. United States, 154 F.2d 968 (5th Cir. 1946). 
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are not deductible by the buyer because goodwill has no determin- 
able life. Thus, the seller will prefer a high allocation to goodwill and 
none to the covenant not to compete, while the buyer will prefer a 
large sum allocated to the covenant not to compete and none to 
goodwill. 
Sale of Assets v. Sale of Seller’s Interest. Another very important ques- i 
tion is whether the assets of the business should be transferred, or 4 
whether in the case of a partnership the partners’ interest should be 
transferred, or, in the case of a corporation, the stock should be trans- i 
ferred. Here again the seller and buyer have opposing tax interests. 
No such choice exists in the case of a sole proprietorship. Although 
the entire business is sold as a going concern, the profit is computed 
for tax purposes as if each item were sold separately.'* Profit on the 
inventory is ordinary gain and on the fixed assets probably capital 
gain, under Section 117 (j) IRC. The buyer’s cost of the inventory 
and basis for future depreciation of the fixed assets are the amounts | 
of the purchase price properly allocable to each. 
Where the business is a partnership, either the assets or the indivi- 
dual partners’ interests may be sold. The sale of a partnership inter- | 
est is a capital transaction.’® Thus, the sellers of a partnership would 
prefer to sell their partnership interests, because any gain on the in- | 
ventory then becomes capital gain. However, the buyers prefer to 
buy the partnership assets, because if they merely take over the 
partnership interests of the two old partners and continue the part- 
nership, the cost of the inventory and basis for depreciation of the 
fixed assets continue as for the prior partnership."* ; 
One solution is for the buyers to dissolve the partnership immedi- | 
ately after purchasing the sellers’ interests. On dissolution, the pur- | 
chase price is allocated to the different partnership assets.!7 However, 
since dissolution is not an arm’s length transaction, the allocation of | 
the purchase price among the assets will not bé given the same weight | 
as if made in a contract of sale between the sellers and buyers. i 
Where the business to be purchased is incorporated, the stock- ) 
holder-seller prefers to sell his stock in order to enjoy a capital gain, 
while the buyer prefers to purchase the assets themselves to obtain 
a stepped-up basis for depreciation and a higher cost for the inven- / 
tory. A sale of the assets is especially bad for the seller where the 
™ See note 10 supra. : 
6G. C. M. 26379, 1950-1CB 58. This is true even though all the partners sell 
their interests simultaneously to the same purchasers. Mignonette E. Luhrs, 
9 T.C.M. 537 (1950). Cf. Stilgenbaur v. United States, 115 F.2d 283 (9th Cir. 
1940), Commissioner v. Lehman, 165 F.2d 383 (2nd Cir. 1948). 


16 Robert E. Ford, 6 T.C. 499 (1946). 
17 Int. Rev. Cope § 113(a)(13). 
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corporation will realize a large profit on the sale. This profit will be 
taxed to the corporation, and then on liquidation of the corporation 
another profit will be realized by the stockholder when the cash is 
paid to him in exchange for his stock. 

A solution here is to have the seller liquidate the corporation 
first. He will thereby realize the same capital gain that he would 
have, had he sold his stock, but he may then sell the assets to the 
buyer without a taxable profit.'* Another solution is for the seller 
to sell his stock to the buyer and let the buyer liquidate the corpora- 
tion. This may not result in a stepped-up basis where the buyer 
is a corporation,’® and, in any event, would subject the buyer to 
transferee liability for unpaid taxes and other debts of the corpora- 
tion. 

Where the assets of the corporation are worth less than their de- 
preciated cost (a rare situation in these times), the buyer may prefer 
to acquire the stock so that he can continue the corporation and en- 
joy the high tax basis of the assets. The seller, on the other hand, may 
now wish the corporation to sell its assets so that the loss on the sale 
can be offset against the corporation’s current year’s profit or car- 
ried back against prior years’ income. 

Net Profits Over $25,000. So far it has been assumed that the ‘‘small’”’ 
business under discussion has profits of less than $25,000 per year. 
If it appears that the business, under the management of the buyer, 
may net over $25,000 per year, or if the buyer should have another 
business and the two combined may net him over $25,000, other far- 
reaching tax considerations enter which are beyond the scope of this 
article. 

CONCLUSIONS 

First, the seller’s attorney must make his client secure for the price, 
and the buyer’s attorney must insure his client peaceful possession 
of the property. But each attorney’s biggest job is to represent the 


- parties competently in negotiations over the tax benefits and det- 


riments which are inherent in every purchase and sale of a business 
today. 

The correlation of the many conflicting tax considerations and the 
choice of a particular form for the sale is not a problem for armchair 
reasoning. Only computations of the tax consequences under various 
possible arrangements and assumptions can disclose in which form the 
transaction should be cast. 





18 United States v. Cumberland Public Service Co., 338 U.S. 451 (1950). 
19 Inr. Rev. Cope § 112(b) (6). 

















Notes 


REVISED HOMESTEAD LAW. In 1949 the Wisconsin legislature 
redefined homestead to mean the “dwelling and so much of the land 
surrounding it as is reasonably necessary for use of the dwelling as 
a home, but not less than one-fourth acre (if available) and not 
exceeding 40 acres.’’! Previously the homestead definition stated 
that a homestead was the area, “not exceeding forty acres of land, 
when used for agricultural purposes; and when otherwise used not 
exceeding one-fourth of an acre and the dwelling house thereon and 
its appurtenances. . . .’’? The intent of the author of the 1949 home- 
stead amendment was to give the courts more discretion in allowing 
exemptions of substantially more than )4 acre in cities and villages.* 
Although the above amendment may have accomplished this, never- 
theless unforeseen problems may result from this amendment, par- 
ticularly as it applies to a widow’s homestead right. 
Legislative History 

Prior to the 1949 amendment the homestead definition always 
distinguished between agricultural and city land in some form or 
other. The elimination of this distinction seems to imply that the 
location of the property should have no bearing on the determination 
of the amount to be allowed as a homestead. Though the amendment 
still retains the broad limitations of 44 acre to 40 acres, which would 
seem to indicate a retention of some sert of test, nevertheless the 
agricultural test has been expressly eliminated. There is no indication 
of any test to be applied in determining the area of land around a 
home except that it be so much land as “reasonably necessary for the 
use of the dwelling as a home.”’ The purpose of this note is to discover 
(if possible) what this means. 


1 Wis. Start. § 370.01(46)(a) (1949). 

2 Wis. Stat. § 272.20 (1947). 

3A county court judge wrote a letter of January 14, 1949 to the sponsor of 
the bill in which the judge commented on the difficulties in probating an estate 
under the homestead definition existing at that time. The judge stated that in 
a city or village where there are contiguous lots on which a sage cege dee located 
it is difficult to know what to do in assigning a homestead in the final decree, 
He expressed the desire to have a provision whereby the whole tract might be 
considered as a homestead. 

The above letter apparently influenced the author of the 1949 amendment 
for in a letter of November 8, 1950, to this writer, the senator stated that it was 
his intent to provide that the county court had the right to determine the area 
of a homestead exclusive of acreage limitations. He went on to state the problem 
which faced the county courts when the rm | homestead was substantially 
in area than the acreage limitation provided by statute. 
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This amendment appears to have been adopted from a portion of 
the opinion of the Washington court in John Hancock Mutual Life 
Ins. Co. v. Wagner.* The Washington court was construing a statute 
which stated: “the homestead consists of a dwelling house, in which 
the claimant resides, and the land on which it is situated . . . .’’> One 
of the issues was whether 460 acres could be set aside as a homestead. 
The Washington court stated that the 460 acres did not appear to be 
necessary for use and occupancy of the dwelling by the homestead 
claimant, and that the statute should be construed to give the de- 
clarant only ‘the dwelling and so much of the land surrounding it as 
reasonably necessary for the use of the dwelling as a home.’’* The 
Washington court did not suggest any standard or test by which the 
land reasonably necessary for the use of the dwelling as a home may be 


determined. 


Possible Interpretations 

The clause “reasonably necessary for the use of the dwelling as a 
home”’ might have one or more of the following (illustrative not 
exclusive) connotations: 
1. The amount of land necessary for support of the home as a physical 
structure, with yard space, and access to a roadway; 
2. The amount of land necessary to support the physical structure, 
etc., plus any additional land that might have aesthetic, historical 
or sentimental value to the home; and 


3. The amount of land necessary for the economic and financial 
support of the dwelling as a home. 

The court might use any one or a combination of these interpretations. 
The cases deciding what constituted a homestead under earlier Wis- 
consin Statutes might give some possible clues as to which, if any, 
of these tests will be followed in determining what land is ‘‘reasonably 
necessary for the use of the dwelling as a home.” 

In Phelps v. Rooney,’ part of a building was used as a store, while 
the remainder was occupied by the owner as a residence. In holding 
this building constituted a homestead, the court stated that it did 
not consider the use of the building in setting aside the homestead. 
It merely looked to see if it was occupied as a dwelling by the owner 
and his family. 





4174 Wash. 185, 24 P.2d 420 (1933). 

5 Wasu. Rev. Strat. Ann. § 528 (1931). 

6174 Wash. 185, 191, 24 P.2d 420, 422 (1933). 
79 Wis. 55 (1859). 
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In a later case, Bunker v. Locke,* the land consisted of twenty acres 
on which the dwelling was located and another twenty acres of wood 
land located a mile distant. The court held that although the timber- 
land would be convenient for procurement of articles (such as fruit 
and timber) essential to the use and enjoyment of the other land on 
which the dwelling was located, it was not contiguous and thus the 
homestead exemption did not apply. Even though this case was settled 
on the ground that the lands were not contiguous, it tends to show 
that the court was not primarily concerned with the financial and 
economic support in setting aside a homestead. 

In Schoffen v. Landauer,* the court was of the opinion that the plain- 
tiff could not select the 44 acre in such a way as to include, besides 
the building occupied by plaintiff, other buildings leased to tenants. 
The 4 acre which is exempt as a homestead must be occupied only 
for the purposes of a homestead. 

The problem of the Binzel v. Grogan’ case was whether a hotel 
building in which the defendant lived with his family and carried on 
the hotel business could be set aside as a homestead. The court held 
the hotel constitutes a homestead due to the intent of the legislature 
to exempt the homestead with a specific quantity of land appurtenant 
thereto, without regard to the uses to which the land is put or the 
business pursued upon it. 

A more recent, case is Roche v. Du Bots," which involved three acres 
of land located outside village limits. On the premises were 16 cot- 
tages, rented during the summer, also a chicken coop, 4% acre of 
garden and a roadside stand. The court ruled that all this was a 
homestead where the business of renting cottages was conducted for 
purposes of maintaining a home. 

An analysis of these cases indicates that the Wisconsin court did 
not generally let the fact that the homestead might also be used for 
business or agricultural purposes influence it in determining a home- 
stead. The court allotted the homestead authorized by statute regard- 
less of the incidental business or agricultural use of the property. 
This view is in accord with Corpus Juris Secundum which states: 

The homestead cannot be claimed in property used solely for 

purposes other than residence; but the right of homestead in 

property used primarily and in good faith as a residence is not 
lost by the fact that it is used incidentally for other purposes.'” 


$15 Wis. 635 (1862). 

* 60 Wis. 334, 19 N.W. 95 (1884). 
_1° 67 Wis. 147, 29 N.W. 895 (1886). 

11 223 Wis. 438, 271 N.W. 84 (1937). 

22 40 C.J.S. 463 (1944). 
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Roche v. Du Bois, however, appears to be an exceptional case, for the 
court in its opinion actively considered the financial maintenance of 
the home when it allocated the homestead. In theory this goes beyond 
the previous cases where the court allocated the homestead, not be- 
cause of, but in spite of the economic contribution to the home. This 
indicates that the Wisconsin court might accept the economic and 
financial test. There are no Wisconsin cases that indicate that the 
aesthetic, sentimental or historical value of land would be considered 
by the court in setting aside a homestead. 

To put the problem more graphically, consider the following: 

(1) Suppose the land, as in Roche v. Du Bois, is located in a rural 
area, but the land is not productive or for other reasons does little to 
support the home and the family income is almost exclusively from 
other sources. Prior to the 1949 amendment the widow would have 
been allotted the full 40 acres. Would the result be the same under the 
economic test? It is very doubtful that the court would be justified 
in allotting more than 14 acre, because the remainder of the property 
does not contribute to the financial support of the home. Even under 
the aesthetic, sentimental, or the historical tests it is apparent that 
the widow would not get the full 40 ae, unless special facts were 
introduced as evidence. 

(2) Suppose the homestead is located within the city limits, and 
is located next to a large parking lot that is operated for the support 
of the home. Prior to the 1949 amendment the widow would have 
been limited to 44 acre. Under the present amendment the widow 
might be able to claim the entire parking lot (up to 40 acres) regardless 
of the fact that it is located within an urban area. Strict compliance 
with the economic test would lead to this result. 

(3) Suppose the home was located on one of several contiguous 
lots in the city, the remaining lots being vacant. Under the economic 
test it is doubtful that the court would be justified in allotting the 
vacant lots as a part of the homestead unless the lots contributed 
financially to the maintenance of the home. According to the author 
of the revised homestead definition, the amendment was designed to 
enable the county courts to declare the contiguous lots a part of the 
homestead. The economic test used by itself tends to frustrate this 
intent. 


Conclusion 


In amending the definition of “homestead” the legislature should 
differentiate between agricultural and non-agricultural land. Non- 
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agricultural land should include non-farm land in the rural areas as 
well as urban land. 

The widow should be assured 40 acres of agricultural land, if 
available, this being in accord with the going practice of county 
courts. In the case of non-agricultural land the quantity of land 
allowed the widow should never be less than 4 acre, if available, 
nor more than 40 acres. The exact quantity allowed should depend 
upon the following: 

(1) The rents from contiguous premises necessary to the widow 

to maintain her home; 

(2) Aesthetic, historical and sentimental considerations; and 

(3) Additional space around the home to which the widow is 

accustomed. 

This could be summed up in the statute as “land reasonably necessary 
to the use of the home,”’ with these tests set out in the statute as 
specific guides for county courts to follow in applying the standard. 


JaMEs E. ConGpon 





THE RECIPROCAL EXEMPTION PROVISION OF THE WIS- 
CONSIN INHERITANCE TAX AND ITS EFFECT. Unlike 
tangible personal property, which generally may be taxed only by 
the state in which it has an actual situs,’ it has been held that two 
or more states may have jurisdiction to tax intangible personal 
property, thus subjecting it to multiple taxation.? It may be taxed 
not only by the state of residence of the owner, but also by those 
states which through their laws protect, at least partially, the owner- 
ship of the intangibles. 

To avoid this multiple taxation in the area of death taxes, of the 
same succession by different states, Pennsylvania added a reciprocal 
exemption provision to its death tax in 1925. This began a movement 
in which eventually 36 states, Hawaii, and the District of Columbia 
joined. In 1929, the Wisconsin legislature became a part of this move- 
ment in adopting the following as a part of its inheritance tax law: 


A tax .. . is hereby imposed upon any transfer of property, real, 
personal or mixed, or any interest therein . . . to any person, 





1 Frick v. Penns Wey 268 U.S. 473 (1925); Union Refrigerator Transit 
Co. v. Ky., 199 U.S. 194 (1905); as to Northwest Airlines, Inc. v. Minn., 322 
U.S. 292 (1944), and exceptions to this — rule see Page, Jurisdiction to Taz 
Tangible Movables, 1945 Wis. L. Rev. 1 
2 State Tax Comm’n of Utah v. Aldrich, 316 U.S. 174 (1942); Curry v. McCan- 
less, 307 U.S. 357 (1939). 
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association or corporation . . . within the state, in the following 
cases, except as hereinafter provided: . . . * 

(9) Personal property of a nonresident decedent made taxable 
under this chapter, except tangible personal property having an 
actual situs in this state, shall not be subject to the tax so imposed 
if a like exemption was allowed at the time of death of such 
decedent by the laws of the state, territory or district of the 
decedent’s residence in favor of residents of this state.‘ 


The constitutionality of this provision was upheld by the Wisconsin 
Supreme Court in Estate of Miller.’ The court in that case also held 
that the provision did not apply to transfers from a deceased resident 
of a foreign country.® 

In Estate of Uthlein’ Wisconsin sought to tax a transfer resulting 
from a deceased New York resident’s failure to exercise a power of 
appointment. New York did not tax such a transfer, but it did have 
a reciprocal statute similar to that in Wisconsin. The Wisconsin 
Supreme Court held that our reciprocal exemption provision was 
applicable and Wisconsin could not tax the transfer. Because of this 
decision the Wisconsin legislature in 1945 added the proviso “‘. . . this 
section shall not apply unless a tax is imposed on the transfer of said 
property by the laws of the state, territory or district of residence.’’® 

The Wisconsin Supreme Court has recently decided two cases 
under this proviso. In Estate of Robbins® Wisconsin sought to levy 
an inheritance tax on the transfer of stock of a Wisconsin corporation 
from a deceased Kentucky resident to the trustee of a charitable 
trust. Because the transfer was for charitable purposes it was exempt 
from the Kentucky inheritance tax. Kentucky has a reciprocal ex- 
emption provision. The court first held that Wisconsin could tax the 
transfer because under the proviso of Section 72.01(9) there could be 
no immunity from the Wisconsin tax unless the decedent’s domicile 
levied a tax on the transfer. Kentucky did not. On rehearing’ the 





3 Wis. Star. § 72.01 (1949). 

4 Wis. Laws 1929, c. 298. This became Wis. Star. § 72.01(9) (1929). 

5 239 Wis. 551, 2 N.W.2d 256 (1942). 

6 Thid. 

7 247 Wis. 476, 20 N.W.2d 120 (1945). 

8 Wis. Laws 1945, c. 280, § 1. Wis. Stat. § 72.01(9) (1949) now reads: 
Reciprocity as to nonresident decedents. Personal property of a nonresident 
decedent made taxable under this chapter, except tangible personal property 
having an actual situs in this state, shall not be subject to the tax so im 


if a like exemption was allowed at the time of death of such decedent by the 
laws of the state, territory or district of the decedent’s residence in favor 
of residents of this state, provided, that this section shall not apply unless 
a tax is imposed on the transfer of said property by the laws of the state, 
territory or district of residence. 

9 258 Wis. 206, 45 N.W.2d 678, 47 N.W.2d 889 (1951). 

10 258 Wis. 210a, 47 N.W.2d 889 (1951). 
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court reversed its earlier decision and held that Kentucky “imposes” 
a tax on the transfer, as required by the proviso in the Wisconsin 
statute" and that it is irrelevant that Kentucky exempts the charita- 
ble bequest from taxation. The court was satisfied that “impose”’ is 
not the equivalent of ‘“‘collect’’ and a tax may be said to be “imposed” 
even though the thing being taxed qualifies under some exemption. 
The transfer, therefore, came within the Wisconsin reciprocal ex- 
emption provision. The second case, Estate of Stewari,* was a pro- 
ceeding to determine whether there was any Wisconsin inherit- 
ance tax due. The deceased was a resident of the District of Columbia. 
Upon her death her shares of stock of Wisconsin corporations were 
transferred to a trustee, the entire net income of the trust to be used 
in the furtherance of cancer research. Because the trust income was 
not restricted to exclusively charitable purposes within the District 
of Columbia the stock was not exempt from inheritance taxation by 
that jurisdiction. The District of Columbia does not tax intangible 
personal property of nonresidents, generally, and does not provide 
for reciprocal exemption. The Wisconsin Supreme Court held that 
because the District of Columbia levied a tax on the transfer and 
that jurisdiction granted Wisconsin residents exemption from the 
taxation of intangible personal property, the proviso of Section 
72.01(9) was complied with, the section was applicable, and, there- 
fore, Wisconsin could not tax the transfer. 


Taxability of Intangible Personal Property under the Death Tax Laws." 


The death tax laws of the states, territories, and districts may be 
grouped, in so far as the taxation of intangible personal property is 
concerned, into four general classes. The first class, containing only 
one state, Nevada, has no death tax and therefore does not tax the 
intangibles of nonresident decedents. Nevada decedents owning 
Wisconsin intangibles would not, apparently, be similarly treated 
by Wisconsin. Although not yet directly decided, it would seem that 
in accordance with the reasoning of the court in Estate of Robbins 
the Wisconsin intangibles of Nevada decedents would be subject 
to the Wisconsin inheritance tax, since those intangibles are not 
subject to tax by their domiciliary jurisdiction. 

The second class exempts intangible personal property of non- 
residents from tax. This class includes the following jurisdictions: 





11 See note 8 supra. 

12 258 Wis. 211, 45 N.W.2d 687, 47 N.W.2d 742 (1951). 

1% In making this analysis only the statutes were checked. No attempt was 
made to include case decisions. 

M4 See note 9 supra. 
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Arizona, California, Connecticut, Delaware, Florida, Louisiana, 
Maine, Massachusetts, Minnesota, Missouri, New Jersey, New York, 
Rhode Island, Tennessee, Vermont, Virginia, and Washington." 
Wisconsin will not levy its inheritance tax on the Wisconsin intangi- 
bles of decedents of these jurisdictions if such a tax is levied by the 
decedent’s domiciliary jurisdiction."* 

Also included in the second class are the District of Columbia and 


_North Carolina. Both of these jurisdictions exclude from their tax 


intangibles of nonresident decedents except those having a business 
situs within that jurisdiction.'? Neither provides for reciprocal ex- 
emption, and, therefore, to the extent stated intangible personal 
property of Wisconsin decedents may be taxed by those jurisdictions. 
To what extent Wisconsin will tax decedents of such jurisdictions 
has not been directly determined. If the decedent’s domicile does not 
impose a tax on the decedent’s Wisconsin intangible property, it is 
clear from Estate of Robbins'* that Wisconsin will levy a tax on 
the property. However, if the decedent’s domicile does impose a 
tax on the property in question, it would seem that in conformity 
with the reasoning of the Wisconsin Supreme Court in Estate of 
Robbins'® Wisconsin would not tax the intangibles of nonresident de- 
cedents to the same extent that the decedent’s domicile does not tax 
the intangibles of deceased Wisconsin residents. 

The third class levies a death tax on intangible personal property 
of nonresidents, but provides for reciprocal exemption. Included in 
this class are Alaska, Arkansas, Colorado, Hawaii, Illinois, Indiana, 
Iowa, Kansas, Kentucky, Maryland, Michigan, Mississippi, Mon- 
tana, Nebraska, New Hampshire, New Mexico, North Dakota, 
Oklahoma, Ohio, Oregon, Pennsylvania, South Carolina, South 
Dakota, Texas, Utah, West Virginia, and Wyoming.”° The Wisconsin 

% Arizona Laws 1943, c. 32; Cau. Gen. Laws act 8495, § 6(7) (1939); Conn. 
Rev. Gen. Star. § 2020 (1949); Dex. Rev. Cope c. 6, §§ 101, 109 (1935); Fa. 
Srat. § 198.03 (1949) [Florida also has a reciprocal exemption provision, § 198.44, 
but since nonresidents’ intangibles are not taxed, it is apparently of no effect.]; 
La. Rev. Srat. art. 47, § 2404 (1950); Mz. Rev. Srar. c. 142, nf 2, 35 (1944); 
Mass. Ann. Laws c. 65, § 1; c. 65a, § 1 (1933); Minn. Strat. § 291.01(4) (1949); 
Mo. Rev. Srar. § 145.020(3)(1) (1949); N.J. Rev. Srat. § 54:34-1 (1937); N.Y. 
Tax Law § 249-p (1943, a. 1950); R.I. Gen. Laws c. 43, § 1 (1938); TENN. 


Cope Ann. § 1259(b) ( jams 1934); Vr. Rev. Stat. §§ 1053-1055 (1947); 
Va. Cope § 58-189 (1950); Was. Rev. Strat. ANN. § 11203-1 (1933). 


16 See note 12 supra. 

17 D.C. Cong § 47-1629 (1940); N.C. Gen. Stat. Ann. § 105-2-(eighth) (1943). 

18 See note 9 supra. 

19 See note 12 supra. 

20 ALaska Comp. Laws ANwn. tit. 48, §§ 4-18, 4-19 (1949); Ark. Strat. ANN. 
tit. 63 § 104 (1947, Supp. 1949); Coxo. Star. Ann. c. 85 § 6(b)(3) (1935, Supp. 
1950); Hawa Rev. Laws § 5561 (1945); Inu. Ann. Start. c. 120, § 375(5) (1940) 
{Illinois law also exempts from tax intangibles of nonresidents if they are subject 
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statute, Section 72.01(9), clearly exempts the Wisconsin intangibles 
of decedents of these jurisdictions from the Wisconsin inheritance 
tax. 

Alabama can also be included in the third class. Alabama law 
provides for the taxation of all intangible property in that state 
owned by nonresidents which are used in business there or are not 
subject to tax by the domiciliary state.*! It has a reciprocal exemp- 
tion provision which applies to all intangibles except those used in 
carrying on a business in Alabama and those intangibles held in 
trust by an Alabama trustee, which trust is not subjected to tax by 
any other state.* As to the Wisconsin tax on the Wisconsin intangi- 
bles of Alabama decedents, it would seem that the reasoning above 
applied to jurisdictions which tax intangibles of nonresidents only 
to a limited extent and do not provide for reciprocal exemption 
would be equally applicable to Alabama. 

The fourth class contains those jurisdictions which levy a death 
tax on all intangibles of nonresident decedents and do not provide 
for reciprocal exemption. Georgia” and Puerto Rico™ are the juris- 
dictions included in this class. Thus, Wisconsin decedents having 
intangibles in either of these jurisdictions may be taxed therefore 
by them in addition to being taxed on the same property under the 
Wisconsin inheritance tax. Similarly, Wisconsin will tax the Wiscon- 
sin intangible property of decedents of these two jurisdictions. 

In summary, most states have prima facie at least solved the multi- 
ple succession tax problem by legislation. Only Georgia and Puerto 





to tax in the state of decedent’s domicile—§ 375(3)]; Inp. ANN. Strat. § 6-2427 
(Burns 1933); Iowa Cope § 450.91 (1950); Kan. Gen. Stat. Ann. § 79-1501le 
J pa Sup pp. ep et! Ky. Rev. Srar. § 140.275 (1948) [Kentucky taxes intangibles 
of nonresidents onl y if they have a business situs within Kentucky, § 140.010, 
and reciprocal exemption is, to that extent, provided.]; Mp. ANN. Cope Gen. 
Laws art. 81, § 137 (1939); Micu.. Comp. Laws § 205. 201 (1948); Miss. Copg 
Ann. § 9269 (1942); Mont. Rev. Copges ANN. har © a7 og oe fh ry Laws 
1951, ¢.254 (Feb. 17, 1951); N.H. Rev. Laws c. 89, § 29 (1942); N.M. Srart. 
ANN. § 34-104 (1941); N.D. Rev. Cope § 57-3703 (1943) (The North Dakota 
inheritance tax on intangible rsonal property of nonresident decedents applies 
only to the stock of North Dakota corporations, § 57-3703, and reci ex- 
emption is, to that extent, provided.]; Okla. Laws 1945, c. 22 (1)(b); PaGE’s 
Oxto Gen. Cope Ann. § 5334-1 (1939) [Ohio levies its tax on intangibles of non- 
residents only when that property is employed in carrying on business —— 
Ohio, § 5332-5, and reciprocal exemption is, to that extent, provided.] ; Orz. 
Comp. Laws Ann. § 20-101 (1941); Purpon’s Pa. Srart. Ann. tit. 72, § 2306 
(1949); S.C. Cong § 2480 (1942); SD. Laws 1945, c. 343; Tex. Srart. tit. 122, 
-. 7117 Vernon, Su RP. 1945); Uran Cope ANN. § 80-12-9 (1943, Su upp. 1945); 
lope ANN. R849 (1949); Wyo. Comp. Strat. ANN. § 6-2127 (1945). 

n penal Conve Ann. tit. 51, § 438(2) (1940, Supp. 1943). 

2 Ata. Cope Ann. tit. 51, § 438(1) (1940, Supp. 1943). 

23 Ga. Laws 1941, no. 317, p. 221. 

* PLR. Rev. Srat., Pou. Cons, c. III, 3075 § 368. 
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Rico generally and the District of Columbia, North Carolina, and 
Alabama, to a limited extent, permit the undesirable practice of 
double succession tax of intangible personal property to continue. 


CHARLEs H. JOHNSON 





CONSTITUTIONALITY OF JUDICIAL PENSIONS. The prob- 
lem of retirement of judges in Wisconsin! which has harassed this 
state for a half-century was considered again by the legislature last 
year.? Among the specific problems arising is the constitutionality 
of any pension plan which is made to apply to incumbent judges. 

This arises under Article IV, Section 26 of the Wisconsin Constitu- 
tion which states: 

The legislature shall never grant any extra compensation to 
any public officer, agent, servant or contractor, after the services 
shall have been rendered or the contract entered into; nor shall 
the compensation of any public officer be increased or diminished 
during his term of office. 


The second part of this section which applies to compensation 
during the period of incumbency clearly does not apply to pensions 
since the basic requirement for receiving a pension is the termination 
of the incumbency status. Therefore the issue resolves itself into 
whether or not a pension constitutes “extra compensation . . . after 
the services shall have been rendered” or more particularly whether 
or not a pension is “extra compensation.” 

_ The leading case in Wisconsin is State ex rel. Dudgeon v. Levitan.* 
There the court was concerned with a retirement act for teachers 
which was challenged under Article IV, Section 26. In concluding 
that this article was not violated, the court reasoned that the pension 
was not extra compensation for past services but rather was an induce- 
ment for future service. This they held was a valid objective of legis- 
lation since the state has an interest in having experienced teachers 
remain in their positions to stabilize and improve the educational 
system of the state. 

It was argued that although this might be true as to relatively 
new teachers it could not apply to those who were only a month or 
two short of retirement status. The court found that it was reasonable 
for the legislature to believe it necessary to make the act apply to 
all incumbents in order to better secure the cooperation and sustain 
the interest necessary to create an effective system. 





1 See 1950 Wis. L. Rev. 662 for a more complete treatment. 
2 Wis. Laws 1951, c. 475. 
3181 Wis. 326, 193 N.W. 499 (1923). 
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The theory of inducement may be argued to be inapplicable to 
judges, who are elected, as opposed to teachers, who are appointed. 
It may be argued that the state has no right to induce men to seek 
elected positions or to continue in such positions having once attained 
them. This argument, however, seems to be of little value since the 
entire process of securing public officers is based on inducement by 
the state through salary, prestige, tenure and similar devices. In 
fact Illinois has specifically recognized the propriety of the state’s 
using pensions as an inducement for judicial service.‘ 

In DeWolf v. Bowley' the Illinois court held that a plan for pensions 
for incumbent judges did not violate a constitutional provision® sim- 
ilar to the Wisconsin section under consideration here. The court 
explained that pensions encouraged longer service but also freed the 
state to secure younger men who could better serve the state by 
establishing a mechanism for the removal of incapacitated judges. 

In a later case’ the same court expanded its view so as to ciearly 
exclude the possibility of a pension being regarded as a gratuity for 
past services although it suggested that the pension could also be 
viewed as a subsequent payment for work for which full and adequate 
compensation had not been given. Therefore, they reasoned, this 
subsequent payment gave only just compensation, not eztra com- 
pensation. 

In this same case® the court expressly upheld, under the inducement 
theory, the mechanism of “prior service credits’’® which is used in 
Illinois in essentially the same way as in the law passed by the 1951 
Wisconsin legislature. 

The Colorado court solved this problem of including incumbents” 
in essentially the same way. It regarded the inducement theory as a 
progressive concept which is entering into the judicial mechanism 
to a greater degree as time passes. 

The State of Michigan has come to grips with a similar problem. 
In Attorney General v. Board of Education of Detroit," the court decided 
that a bonus offered to teachers who finished the current semester, 





‘ People ex rel. Judges Retirement System v. Wright, 379 Ill. 328, 40 N.E.2d 
719 (1942); DeWolf v. Bowley, 355 Ill. 530, 189 N.E. 893 (1934). 

§ 355 Ill. 530, 189 N.E. 893 (1934). 

* Inu. Const. Art. IV, § 19. 

7 McFarlane v. Hotz, 401 Ill. 506, 82 N.E.2d 650 (1948). 

8 Ibid. 

* This is a method by which the state computes the amount of time an em- 
ployee has already given in state service and gives credit toward a future pension 
on the basis of this record. 

10 Bedford v. White, 106 Colo. 439, 106 P.2d 469 (1940). 

11 225 Mich. 237, 196 N.W. 417 (1923). 
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where their original contract permitted termination by 30 days 
notice, was not an offer of extra compensation but was an offer to 
enter into a new contract under which the teacher agreed not to use 
the 30-day escape clause in return for the state’s agreement to pay 
$300 after the full service was rendered. 

The Kentucky court invalidated a pension plan’ under a constitu- 
tional provision"* prohibiting public officers from receiving more than 
$5000 for each year’s service. The court specifically and properly 
distinguished this case from the issue under discussion here by 
pointing out that the $5000 applied to future as well as past contracts 
and service and to subsequent officials as well as incumbents. The 
limitation was held to prohibit added inducement for anyone under 
any circumstances and so is much narrower than Wisconsin’s pro- 
vision. 

Thus it appears that the courts of other jurisdictions have recog- 
nized three theories applicable to post-service payments which take 
such payments outside of the provisions of constitutional clauses 
such as Wisconsin’s Article IV, Section 26: 


1. That a pension is an inducement for future service rather than 
payment for past service. 

2. That a pension does not constitute extra compensation but only 
additional payment which when combined with previous payments 
totals only an adequate and full compensation. 

3. That a post-service payment is made as a result of a separate 
contract whereby the recipient has promised to give up his legal 
right to leave his employ in return for the state’s promise of pay- 
ment. 


Of these three, Wisconsin has adopted the first in the case of 
Dudgeon v. Levitan and may need only to extend it to include judicial 
retirement. But whether the court follows this theory or adopts one 
of the others, it appears that there are adequate grounds upon which 
to hold that a retirement plan applicable to incumbent judges in 
Wisconsin is not invalid within the prohibition of Article IV, Section 
26 of the state constitution.“ 

Noan MINKIN 





4 Talbott v. Thomas, 286 Ky. 786, 151 S.W.2d 1 (1941). 

18 Ky. Const. § 246. 

4 The majority opinion made this distinction, but see particularly the con- 
curring opinion. 

4% A conclusion somewhat contra to this was suggested in 1950 Wis. L. Rev. 
662 at 668 and it is hoped that this presents a fuller view of the problem. 
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LIMITED PARTNERSHIPS IN FAMILY FARM TRANSFER 
AND OPERATING AGREEMENTS. Recent studies on the sub- 
ject of family-farm operating and transfer arrangements have in- 
dicated that the existing tools with which drafters of such agree- 
ments must work are inadequate.! The sections in these studies 
captioned “how to avoid partnerships’ point out that partnerships 
by agreement or those existing in fact provide serious legal conse- 
quences for the parties involved. The difficulties presented by the 
unlimited tort and contractual liabilities of partners are sufficient 
to limit the use of partnerships in this area. The limited partnership 
is not satisfactory because of the limitation placed on participation 
in management on the part of the limited partner. On the other 
hand, the corporate device has not found widespread use either. 
The principal objection seems to be that the present Wisconsin 
incorporation statutes are not well adapted to the size and type of 
business which is characteristic of the average farm. New York seems 
to be one of the very few states which even recognize in their law the 
difference between corporations where the stock is owned by the 
public with no active role in management and a close corporation 
with relatively few shareholders who also manage the corporation, 
a difference which businessmen themselves have long recognized. 
New York’s statutes provide that a corporation may require up to a 
unanimous vote for the election of officers instead of the plurality 
vote ordinarily required, thus giving each “‘partner’”’ in a close cor- 
poration an absolute power of veto.? And there are more objections 
obvious in the present statutes. The paper work connected with in- 
corporation and corporate operation is more than substantial for 
business with either a small staff or none at all. Articles of incorpora- 
tion must be drafted, registered with the register of deeds and filed 
with the secretary of state* and any amendment must be recorded 
and filed ;* an annual report is required; changes in officials must be 
reported to the secretary of state;* transfers of stock must be reported 
by March 15 of each year; an income tax return must be filed whether 
or not the tax is payable; and the payment of certain salaries, wages, 





11950 Wis. L. Rev. 316; EckHarpt, Famity-FarM-TRANSFER ARRANGEMENTS 
eo aoe thesis, University of Wisconsin, 1950); Hitt anp Harris, FaMIty 

'ARM-T'RANSFER ARRANGEMENTS (North Ceniral Regional Publication, 1950); 
BruscuHer, Farm Law (1951). 

2? N.Y. Stock Corporation Law § 9. 

3 Wis. Stat. § 180.02 (1949). 

4 Wis. Start. § 180.07 (1949). 

5 Wis. Strat. § 180.08 (1949). 

® Wis. Srar. § 180.08(5) (1949). 
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rents and similar charges must be reported.’ The expenses for filing 
and incorporating may in some cases be prohibitive.* In addition, 
there is the very real problem presented by the farmers’ reluctance 
to have anything to do with something that smacks of corporate 
enterprise. 

A desirable device is one which would permit a sharing of profits 
and losses, possession, and management, but without the risk of 
unlimited liability. Provision for such a device, termed a limited 
partnership association, can be found in the statute books of Penn- 
sylvania,’? Michigan,!® Ohio," and New Jersey.!2 These statutes are 
interesting because a similar device might be valuable in Wisconsin. 


ADVANTAGES OF THE LIMITED PARTNERSHIP ASSOCIATION 


The general nature of these associations may become evident by 
first discussing the advantages of them over other business organiza- 
tions as related to the field of family-farm transfer and operating 
arrangements. : 

Limited Liability 

Probably of prime importance is the insulation from personal 
liability for the members of the association; their liability being 
limited solely to unpaid portions of their stock subscriptions. 


Ownership Status 

There is greater certainty of ownership status than in a partnership 
since the interest of each member is more tangibly evidenced by 
shares of stock. Thus, a son who likes farming and is financially able, 
may purchase an interest owned by a disinterested member of the 
family or by a retiring parent. 


Continuity 

The association does not change form because of the change of the 
identity of its members, but continues in spite of death or transfer 
of an interest on the part of any of the members. This feature of 
continuity which the association provides as an operating device 
seems desirable. At the same time the selective characteristic of a 
partnership is preserved since new owners of an interest cannot take 





7 Wis. Srar. § 71.10 (1949). 

§ Wis. Star. § 180.02(3) (1949); 1948 Wis. L. Rev. 7. 
® Pa. Stat. ANN. tit. 59, c. 3, §§ 341-345 (1936). 

10 Micu. Comp. Laws §§ 449.301-449.316 (1948). 

1 Onto Gen. Cope Ann. §§ 8059-8078 (1938). 

BN. J. Rev. Star. §§ 42:3-1—42:3-30 (1937). 
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part in the business until accepted by the other members. This is of 
special value where the business involves such a close knit group as 
a family. 
Minimum of Paper Work 

A minimum of paper work is required—the statement of associa- 
tion and amendments thereto have to be filed with the register of 
deeds and only one meeting per year is necessary. As a result the 
cost of setting up and maintaining such an organization is substanti- 
ally reduced. 


Protection for Creditors and Stockholders 


The requirement for the statement of subscribed capital and the 
maintenance of a subscription list book provides adequate protec- 
tion for creditors and members. 


DISADVANTAGES 
Taxes 
Possible disadvantages arising from the use of such devices are 
the tax consequences flowing therefrom. The Internal Revenue Code 
regulations state: 
A partnership association of the type authorized by the statutes 
of several States, such, for instance, as those of the State of Penn- 
sylvania ..., having by virtue of the statutory provisions under 
which it was organized, the characteristics essential to an asso- 
ciation within the meaning of the Internal Revenue Code, is 
taxable as a corporation.” 


However, if a major portion of the association’s profits were taken 
out in the form of salary, the tax burden incident to the use of the 
association form might not be as great as one might think at the 
outset. 


Formation and Capital Stock" 


Any three or more persons may form a partnership association 
for the purpose of any lawful business by subscribing and contrib- 
uting capital, which capital alone is then liable for the debts of the 
association. The parties must sign and acknowledge a statement of 
the capital subscribed by each, the total capital and when and by 





18 U.S. Treas. Reg. 111, § 29-3797-6 (1943); Giant Auto Parts, Ltd. v. Commis- 
sioner, 13 T.C. 307 (1949). 

4 Pa, Stat. ANN. tit. 59, §§ 341-342 (1936); Micu. Comp. Laws § 449.301 
py ‘cosy Gen. Cope Ann. §§ 8059-8078 (1938); N. J. Rev. Star. §§ 42:3-1— 

~ 1937). 
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whom paid, the character of the business to be conducted, and its 
location. The statement and all amendments thereto are to be re- 
corded with the register of deeds in the proper county. Contributions 
to capital may be made in real or personal property at a valuation 
to be approved by all members. If the contribution is in property, a 
schedule containing the names of the parties contributing with a 
description and valuation of the property must be inserted. The 
requirement of the description of the property must be followed 
very strictly for in one case where land was listed at a certain value 
without stating that it was subject to a mortgage, the court held the 
members liable as general partners." The same result followed where 
there was a failure to sign, acknowledge and record the statement." 
The statute does not require that the entire subscribed capital be 
paid in before business can start, but the statement must show when 
and in what amounts the subscriptions are to be paid. The subscrip- 
tion list book is provided to show payment or a failure to pay in- 
stallments falling due.after the statement is recorded. The require- 
ment of a subscription list book is imperative and it must be open to 
creditors and members at all times.’” 


Property and Actions'* 

All real estate owned or purchased by the association shall be 
held, owned, and conveyed in the association name; the association 
shall sue and be sued in the association name, and when suit is brought 
against the association, service shall be made upon the chairman, 
secretary, or treasurer and such service shall be effective to bind all 
the members. 


Rights and Liabilities of Members and Conduct of Business 


The members of such associations shall not be liable under any 
judgment, decree, or order obtained against the association, or for 
any debt or contract of the association. However, if execution is 
issued against the association and there are insufficient assets upon 
which to levy, execution may be issued against any member to the 
extent of his unpaid subscription to capital upon order of the court.'* 
Therefore, in a creditor action the association is the primary debtor 
and the action is brought against it. When the association property 





4% First Natl. Bank of Danville v. Creveling, 177 Pa. 270, 35 Atl. 595 (1896). 

16 Laflin and Rand Co. v. Steytler, 146 Pa. 434, 23 Atl. 215 (1892). 

17 First Natl. Bank of Danville v. Creveling, 177 Pa. 270, 35 Atl. 595 (1896). 

18 Pa. Stat. ANN. tit. 59, § 361 (1936); Micn. Comp. Laws § 449.310 (1948); 
Onto Gen. Cope ANN. § 8077 (1938); N. J. Rev. Strat. § 42:3-6 (1937). 

19 Pa. Srat. ANN. tit. 59, § 381 (1936); Mica. Comp. Laws § 449.302 (1948); 
Onto Gen. Cope Ann. §§ 8062-8063 (1938); N. J. Rev. Star. § 42:3-9 (1937). 
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is exhausted, the court is allowed to subrogate the creditor to the 
association’s demands for unpaid subscriptions. This is accomplished 
by a rule on the individual debtor to show cause why execution should 
not issue against those with unpaid subscriptions.” 

The word ‘limited’ shall be the last word of the name of every 
association and shall be affixed to every name of the association on 
the outside of every office or place of business and all writings used 
in the transaction of business." Failure to use the word renders each 
person participating in the omission or knowingly acquiescing therein 
liable for any debt, damage, or liability arising from the omission.” 

The association is liable for the tortious acts which it expressly 
or impliedly authorizes. But officers and members are not personally 
responsible unless they participate in the tortious acts.” 

The interest in the association is personal estate to be transferred 
under the rules and regulations of the association. However, the trans- 
feree of an interest or the representative of a deceased member is not 
allowed to take part in the business unless he is elected to member- 
ship by a majority of the other members in number and value of 
interests. Where there is no election after a change in ownership, the 
owner or transferee is entitled only to the value of the interest at 
the date acquired at terms mutually agreed upon or fixed by an 
appraiser appointed by the court in the absence of such an agree- 
ment. Under this section a member who purchases additional stock 
is treated no differently than a nonmember; he cannot vote the newly 
acquired stock without being elected to membership on it. 

The association may periodically divide the profits of its business 
according to the determination of a majority of its managers and such 
a dividend shall not impair the capital of the association. Any person 
consenting to the impairment shall be liable to any person injured as 
a result.2* The association is prohibited from loaning its credit, its 
capital or its name to any member, and the consent of the majority 
in writing is required for a loan made to any other person.?’ 





2 First Natl. Bank of Danville v. Creveling, 177 Pa. 270, 35 Atl. 595 (1896). 

1 Pa. Stat. Ann. tit. 59, § 382 (1936); Micu. Comp. Laws § 449.303 (1948); 
Onto Gen. Cope Ann. § 8064 (1938); N. J. Rev. Stat. § 42:3-3 (1937). 

2 Abington Dairy Co. v. Reynolds, 24 Pa. Super. 632 (1904). 

%3 Whitney v. Backus, 149 Pa. 29, 24 Atl. 51 (1892). 

* Pa. Srat. Ann. tit. 59, § 383 (1936); Micu. Comp. Laws § 449.304 (1948); 
Onto Gen. Cope Ann. §§ 8066-8067 (1938); N. J. Rev. Srat. § 42:3-11 (1937). 

% Carter v. Producers’ Oil Co., 200 Pa. 579, 50 Atl. 167 (1901). 

%* Pa. Strat. Ann. tit. 59, § 384 (1936); Micn. Comp. Laws § 449.306 (1948); 
Onto Gen. Cope Ann. § 8070 (1938); N. J. Rev. Star. § 42:3-13 (1937). 

27 Pa. Stat. Ann. tit. 59, § 385 (1936); Micu. Comp. Laws § 449.307 (1948); 
Onto Gen. Cops Ann. § 8071 (1938); N. J. Rev. Star. § 42:3-12 (1937). 
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Managers and Officers™* 

At least one annual meeting must be held for the election of officers 
who are to hold office for a year and until their successors are installed. 
The association is prohibited from incurring any debt or liability 
except through one or more of the managers and will not be bound 
for any liability greater than $500 unless it is reduced to writing and 


signed by at least two managers. 


Dissolution and Renewal?® 

The association may be dissolved when the period fixed for its 
duration expires or upon the vote of a majority. When dissolution 
is decided upon, proper notice must be given in the newspapers and 
business shall cease except as is needed for its beneficial winding up. 
Upon dissolution, the assets shall be distributed in the following 
order: payment of debts for work and labor; satisfaction of other debts 
and liabilities; the residue to go to the members according to their 
proportionate interests. Three liquidating trustees are to be elected 
with full power to wind up the business and distribute the property 


under the direction of the court. 


PossIBLE OBJECTIONS 

The issue will undoubtedly be raised as to why these privileges 
over and above corporate privileges should be granted at all to any- 
one. It would seem as though the scheme could be justified solely 
on the basis of difference in size alone. And while this comment has 
been written with the family-farm transfer problems uppermost in 
mind, it would seem that small businesses in general which are in a 
similar situation to farms have suffered from the same lack of simpler 
corporation laws. The arguments put forth previously would apply 
with equal force to all small businesses and there is no reason why 
this device should not be made available to them also. Of course this 
poses problems of defining what a small business is and who should be 
able to take advantage of this device, but these could be worked out 
once a major policy of thus favoring small business had been decided 
upon. 

CoNCLUSION 

If there is some social value in having a system of family owned 

farms, and if a device as herein proposed would make a material 


28 Pa. Strat. ANN. tit. 59, § 401 (1936); Micn. Comp. Laws § 449.305 (1948); 





Onto Gen. Cope Ann. §§ 8068-8069 (1938); N. J. Rev. Star. §§ 42:3-4—42:3-5 


(1937). 
29 Pa. Stat. Ann. tit. 59, §§ 421-423 (1936); Micu. Comp. Laws §§ 449.308- 


449.309 (1948); On10 Gen. Cope Ann. §§ 8072-8073 (1938); N. J. Rev. Srat. 
§§ 42:3-14—42:3-16 (1937). 
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contribution to the continuation of such a system, it would seem to 


be well worth more serious consideration. 
EvuGEnE O. GEHL 





STATE REGULATION OF RADIO LOTTERIES. In response to 
a request by the District Attorney of Milwaukee County, the Attor- 
ney General rendered his opinion! that the broadcasting of certain 
radio and television shows, such as ‘Stop the Music,’’? were violations 
of the Wisconsin lottery statute.* Assuming that the programs con- 
stituted lotteries under the Wisconsin Statute, this note will discuss 
whether the state may apply its lottery statute to such broadcasts 
in the light of the federal legislation on the subject. 

The Attorney General’s opinion recognized that there was a prob- 
lem in this respect, at least with regard to those programs which 
originated outside of the state. The opinion held that the specific 
federal prohibition against the broadcast of lotteries, Section 1304 of 
the Federal Criminal Code‘ did not prohibit state action because of 
Section 3231 of the Federal Criminal Code’ which provides in part: 
“Nothing in this title shall be held to take away or impair the juris- 
diction of the courts of the several states under the laws thereof.” 





139 Ops. Wis. Arr’y GEN. 374 (1950). 

2 The program consists of random long distance phone calls to persons who 
are asked to identify a tune that has just been played on the program. If the 
person correctly identifies the tune, he is given a prize and a chance to identify 
the “mystery melody,” which was played at the beginning of the program, and 
is repeated for the contestant. By correctly identifying the ‘mystery melody” 
the person wins the “giant jackpot.” 

3 Wis. Star. § 348.01 (1949): 
Any person who shall set up or promote any lottery for money, or shall dis- 
pose of any property of value, real or personal, by way of a lottery, or who 
shall aid, cither by printing or writing, or shall in any way be concerned in 
setting up, managing or drawing such lottery, or who shall, in any house, 
shop or building owned or occupied by him or under his control, knowingly 
permit the setting up, managing or drawing of any such lottery, or the sale 
of any lottery ticket, share of a ticket, or any other writing, certificate, bill, 
token or any other device purporting or intended to entitle the holder, bearer, 
or any other person to any prize or interest or share of any prize to be drawn 
in a lottery shall be punished by imprisonment in the county jail not more 
than six months or by fine not exceeding one hundred dollars. 

418 U.S.C. § 1304 (1950): 

Whoever broadcasts by means of any radio station for which a license is 

required by any law of the United States, or whoever, operating any such 

station, knowingly permits the broadcasting of any advertisement or in- 
formation concerning any lottery, gift enterprise, or similar scheme, offering 
prizes dependent in whole or in part upon lot or chance, or any list of the 
prizes drawn or awarded by means of any such lottery, gift enterprise, or 
scheme, whether said list contains any part or all of such prizes, shall be 
fined not more than $1,000 or imprisoned not more than one year, or both. 
Each day’s broadcasting shall constitute a separate offense. 


518 U.S.C. § 3231 (1950). 
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The opinion gave no weight to Allen B. Dumont Laboratories ». 
Carroll® which held that Congress by enacting the Communications 
Act? had shown an intent to completely occupy the field of broadcast 
regulation. The Attorney General said that to interpret the case as 
allowing only federal regulation of such broadcasting would prohibit 
the state from controlling the broadcasting of libelous and other pub- 
lications which are unlawful under state statutes. This, the opinion 
said, would be a “new and startling development,” citing volume 


_ 44 of American Jurisprudence 196 (Radio §§ 21, 22). The Attorney 


General concluded that “the states retain concurrent jurisdiction 
over the subject matter of radio lotteries notwithstanding the en- 
actment of 18 U.S.C. § 1304.’’® 

It is submitted that the Attorney General failed to consider the 
effect of the power of the Federal Communications Commission 
(FCC) to indirectly control the content of radio broadcasting through 
its licensing power. 


Federal Control of Broadcasting 


All radio and television broadcasting is in interstate commerce.!® 
Congress has exercised its power to regulate the field by passing the 
Communications Act of 1934." The Act has been held to regulate 
television as well as radio broadcasting.’* 

Section 1304 of the Federal Criminal Code which prohibits the 
broadcasting of any advertisement or information concerning lotteries 
was originally part of the Communications Act." In 1948, it was trans- 
ferred to the Criminal Code in an overall recodification measure.“ 
There have been no prosecutions brought under the section. Section 
3231 of the Federal Criminal Code may be properly interpreted as 
saying that if a state law would have been constitutional in the ab- 
sence of any federal legislation, then legislation in Title 18 would not 
give exclusive jurisdiction over the field to the federal government." 





* 86 F. vit 813 (E.D. Pa. 1949), aff'd, 184 F.2d 153 (8rd Cir. 1950), cert. 
denied, 340 U.S. 929 (1951). 

748 Strat. 1064 (1934) as amended, 47 U.S.C. §§ 151 et seg. (1946). 

8 These sections refer only to civil liability for defamation by radio. 

® 39 Ops. Wis. Atr’y Gen. 374, 385 (1950). 

10 Federal Radio Commission v. Nelson Bros. Bond and Mortgage Co., 289 
U.S. 266 (1933) (radio); Allen B. Dumont Laboratories v. Carroll, 86 F. Supp. 
813 (E.D. Pa. 1949) (television). 

1 Note 7 supra. 

# Allen B. Dumont Laboratories v. Carroll, 86 F. Supp. 813 (E.D. Pa. 1949). 

8 47 U.S.C. § 316 (1946). 

4 62 Stat. 763 (1948). 

15 Sexton v. People of the State of California, 189 U.S. 319 (1903). 
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Therefore, the Attorney General was correct in his conclusion that 
§ 1304 did not exclude state action since the state would have the 
power to regulate such lotteries in the absence of any federal legisla- 
tion. However, there is still the question of whether the application 
of the state law is constitutional in view of federal regulation other 
than that in Title 18; namely, the indirect regulation of program 
content by the FCC."* 


FCC Regulation of Program Content 


The FCC has the power to suspend the license of any operator for 
transmitting profane or obscene words, language, or meaning.'”? The 
Commission also has the power to grant,!* renew, and revoke,?° 
licenses if public convenience, interest or necessity will be served 
thereby. The Commission has repeatedly considered the content of 
the programs broadcast by a station in order to determine whether 
such public convenience, interest or necessity was being served.” 
In the light of the prohibition against censorship which is found in 
the act,?* the FCC has always considered over-all service rather than 
any one particular program in making its determination.” The courts 
have upheld the Commission’s actions in this respect.* 


16 Jn addition to the lottery statute, there are other state statutes which di- 
rectly or indirectly regulate the program content of radio and television broad- 
casting. See inter alia: communication of the identity of the victim of an offensive 
crime, Wis. Stat. § 348.412 (1949); criminal libel or slander, Wis. Stat. § 348.41 
(1949) ; a broadcast of a criminal trial or examination, Wis. Start. § 348.61 (1949); 
an obscene publication, Wis. Strat. § 351.38 (1949); and various statutes regu- 
lating advertising. There are also state statutes regulating political broadcasting 
Wis. Srar. §§ 12.14, 12.15 (1949). Such broadcasting is covered by fede: 
regulation. 48 Stat. 1088 (1934), 47 U.S.C. § 315 (1946), 47 Cope Fep. Regs. 
§ 3.190 (1949). 

17 48 Strat. 1082 (1934), 47 U.S.C. § 303(m)(1) (1946). 

18 48 Strat. 1083 (1934), 49 Svar. 1475 (1936), 47 U.S.C. § 307 (1946). 

19 48 Stat. 1085 (1934), 47 U.S.C. § 309 (1946). 

20 48 Srar. 1086 (1934), 47 U.S.C. § 312 (1946). 

21 Pacific Radio Corp., 6 F.C.C. 475 (1938) (general posmpeening) ; Carl S. 
Taylor, 3 F.C.C. 281 (1936) (general programming); WRBL Radio Station Inc., 
2 F.C.C. 687 (1936) (lotteries); Hamond-Calumet Broadcasting Corp., 2 F.C.C. 
321 (1936) (medical advertisements); Farmers and Bankers Life Insurance Co., 
2 F.C.C. 455 (1936) (fortune-telling programs and medical advertisements). 

22 48 Stat. 1091 (1934), 47 U.S.C. § 326 (1946). 

23 FCC, Pusiic SERVICE RESPONSIBILITY OF BRoapcast LicENsEES (Blue Book) 
9-12 (1946). 

* Trinity Methodist Church, South v. FRC, 62 F.2d 850 (D.C. Cir. 1932), 
cert, denied, 288 U.S. 599 (1933)(defamatory material); KFKB Hcg, 
Association v. FRC, 47 F.2d 670 (1931) (practicing medicine by radio). In NB 
v. U.S., 319 U.S. 190, 215, 216 (1943), the court said: “But the Act does not 
restrict the Commission merely to supervision of the traffic. It puts upon the 
Commission the burden of determining the composition of that traffic.” But 
see, FCC v. Sanders Bros. Radio Station, 309 U.S. 470, 475 (1940). “The Com- 
— = given no supervisory control of the programs, of business management 
or of policy.” 
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The FCC has adopted formal and informal standards which it uses 
to determine whether certain broadcasting is in the public interest.% 
These statements of Commission policy would seem to decrease the 
risk of the broadcaster by removing some of the uncertainty as to 
what broadcasting will not be so considered. The Commission has 
adopted extensive rules which affect the broadcasting of lotteries and 
“give away programs.’ While the rules actually define which pro- 
grams will be considered by the Commission to be violations of 18 
U.S.C. § 1304, the FCC’s position is that it is not thereby directly en- 
forcing § 1304.2” Therefore 18 U.S.C. § 3231 would have no effect on 
the exclusiveness of the FCC regulation. The Commission’s con- 
sideration of non-compliance with such statutes as 18 U.S.C. § 1304 
is also based on the necessity of the Commission to consider the char- 
acter of the person responsible for the broadcasting in its granting, 
renewing, and revoking of licenses.** Such non-compliance need not 
be evidenced by a conviction.”® 


Validity of State Regulation 

It has been held that a state can not regulate radio broadcasting.*® 
However, there has been little litigation on the question of state reg- 
ulation of the content of radio and television broadcasting. Various 
authorities are not in complete agreement as to the validity of such 
regulation.** It should be remembered that generally congressional 
purpose to displace local laws must be clearly manifested.** In Allen 
B. Dumont Laboratories v. Carroll, the State of Pennsylvania sought 


% On the use of informal rules see Lanpry, WHo, WHat, Way, 1s Rapio 52 
(1942) ; Hearings before the Committee on Interstate and Foreign Commerce on H.R. 
5947, 77 Cong., Ist Sess. 644-5 (1948). For the statutory power of the Com- 
mission to adopt formal rules see 47 U.S.C. 303(r) (1946). The rule making 
power of the FCC is discussed in NBC v. United States, 319 U.S. 190 (1943). 

% 47 Cope Fep. Regs. §$§ 3.192, 3.292, 3.692 (1949). Because of litigation, 
the Commission poems the effective date of these rules until final court 
determination of their validity. 14 Fep. Rea. 5998-5999 (1949). 

37 FCC, SuppLeEMENTAL Notice oF Proposep Rute Maxine, Docket No. 
9113, 14 Fep. Ree. 5075 (1948). 

28 Mester v. United States, 70 F. Supp. 118 (E.D. N.Y. 1947), aff'd, 332 US. 
749 (1948), rehearing denied, 332 U.S. 820 (1948). 

29 Ibid. 

%© NBC v. Board of Public Utilities Comm’rs of New Jersey, 25 F. Supp. 761 
(D. N.J. 1938). 

81 Moser AND LavINE, RADIO AND THE Law, 31 (1947). “Under the police 
power inherent in state governments, they are ’ empowered to regulate broad- 
casts emanating from within their borders in respect to such matters as use of 
obscene, indecent, or profane lan: e or seditious utterances made over the 
air. Soco.ow, Tue Law or Rapio Broapcastine 1022 (1939). “The state 
or municipality cannot censor any broadcast program on the ground that it is 
obscene or immoral since such jurisdiction is exclusively in the domain of Con- 


1H. P. Welch Co. v. New Hampshire, 306 U.S. 79 (1939); Kelly v. Washing- 
ton, 302 U.S. 1 (1937). 
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to censor movies which were to be broadcast over television. In an ac- 
tion for a declaratory judgment, the court found that the state could 
not censor the movies that were to be so broadcast. The court held 
that the Federal Government had completely occupied the field of 
radio and television broadcasting. The court said: “Program control 
was entrusted to the Federal Commission and it is an effective one.”™ 
While this case is a very strong argument against the validity of ap- 
plying the state lottery law to radio and television broadcasts, the 
situations are somewhat distinguishable. 

The United States Supreme Court has held that a state cannot cen- 
sor a newspaper by means of an injunction against its publication.™ 
However, the Court distinguished this case of previous restraint on 
the part of the state from the doctrine of subsequent punishment by 
the state for violations of its laws.* Therefore, it can be argued that 
the prohibition against state censorship of television programs does 
not necessarily imply a prohibition against the state’s subsequently 
punishing violations of its laws. 

In the Dumont case, the state’s action was in direct conflict with 
the federal policy of no censorship. In the field of regulation of lot- 
tery broadcasts, the state regulation does not seem to be in direct con- 
flict with the federal. However, the fact that there is no uniform view 
among the states as to what constitutes a lottery,* could be a source 
of potential conflict. 

Possible distinctions may be drawn on the basis of the type of con- 
tent that is being regulated. An occasional violation of a criminal 
libel statute or an advertisement which is of local nature might prop- 
erly come within the police power of the state. However, it is ques- 
tioned whether that same power would extend to the regulation of 


37 
the nature of a whole program. Lesiie ScHARF 





WARRANTY DEED UPHELD AS WILL. The Supreme Court of 
Wisconsin in In re Wnuk’s Will' ruled that a warranty deed attested 
in accordance with Section 238.06 of the Wisconsin Statutes? and 


3 184 F.2d 153, 156 (3rd Cir. 1950). 

* Near v. Minnesota, 283 U.S. 697 (1931). 

% Td. at 715. 

% 54 C.J.S. $48 (1948). 

87 This would be the result under the Attorney General’s Opinion. 


1256 Wis. 360, 41 N.W.2d 294 (1950). 
2 Wis. Star. § 238.06 (1949): 

No will . . . shall be effectual to pass any estate, whether real or personal 
. . . unless it be in writing and signed by the testator . . . and attested and 
subscribed in the presence of the testator by two or more competent wit- 
nesses in the presence of each other... . 
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containing a clause reading, “‘This deed is null and void until after 
death of the party of the first part,”’ was entitled to probate as a will. 

Parol evidence showed that the testatrix came to the home of the 
scrivener and asked him to prepare some papers relating to her 
property. He then filled out the usual printed form of warranty 
deed and added the clause delaying effect until death. No mention 
of a will was made at any time by the testatrix. Mrs. Wnuk signed 
the instrument in the presence of the two witnesses, the scrivener 
and his wife, who immediately thereafter signed in each other’s 
presence. The scrivener then notarized it. It appeared that Mrs. 
Wnuk took the instrument home and kept it in a locked purse, 
never recording it or informing anyone of its existence. Testimony 
showed that it was the practice of the scrivener to call in his wife 
when a witness was needed. Therefore, compliance with Section 
238.06 of the Wisconsin Statutes seemed coincidental. Wisconsin 
does not require the testator to declare the instrument his will.’ 
If the law were otherwise, it is clear that the instrument in the 
Wnuk case could not have operated as a will. 

The Wnuk decision is in line with two other recent cases showing 
a strong tendency by the court to hold attempted transfers of prop- 
erty valid if possible, thereby effecting the result intended by the 
transferor.‘ 


Background 

The court first mentioned ambiguous instruments passing as wills 
in Templeton v. Butler.’ There the writing involved provided that a 
debt should become void upon the creditor’s death. It was held void 
as being testamentary, but the court went on to say that had it 





§ Allen v. Griffith, 69 Wis. 529, 35 N.W. 21 (1887). 


4 Estate of Nols, 251 Wis. 90, 28 N.W.2d 360 (1947). The court sustained a gift 
causa. mortis as valid, thereby abolishing the common-law uirerment that an 
interest pass upon delivery es to revocation by condition subsequent (grantor 
does not die). Delivery by itself is a sufficient safeguard and a gift delivered with 
an interest intended to pass upon happening of a condition precedent, the grantor’s 
death, will be valid. 

See also, Schultz v. Becker, 131 Wis. 235, 110 N.W. 214 (1907), and Hoks v. 
Wollenberg, 209 Wis. 276, 243 N.W. 219 (1932), for the prior Wisconsin law of 
gifts causa mortis. 

The second case is Hass v. Hass, 248 Wis. 212, 21 N.W.2d 398 (1946), in which 
the court held that a conveyance from A to A and B as joint tenants did not 
create a joint tenancy because it failed to comply with the common-law require- 
ment that joint tenants must have unity of interest, title, time, and possession. 
The conveyance was defective because A had owned for a longer time. However, 
the court gave effect to the grantor’s wish by construing the instrument to create 
a tenancy in common with an indestructible right of survivorship. For an analysis 
of the case, see 1947 Wis. L. Rev. 117 and 1948 Wis. L. Rev. 218. 


5117 Wis. 455, 94 N.W. 306 (1903). 
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been executed with the formalities required by law, the writing 
could be probated as a will. This dictum formed the basis for the 
result in Estate of Tollefson.* In that case, a promissory note, properly 
executed, with instructions attached directing the escrow holder to 
retain it until the promisor’s death at which time it would become a 
valid claim against his estate, was held entitled to probate. The in- 
structions also reserved a right of revocation. The court, citing 
Templeton v. Butler, stated: 

Unquestionably a person may make a will, though he is so 
ignorant of the law that he thinks it is a deed, a mortgage, or a 
bill of sale. The test is not what it is called but what the person 
designs in the instrument itself. It is the duty of the court to 
give it legal effect according to its nature and the intentions of 
the maker, as ascertained from all the facts and circumstances 
surrounding its execution.’ 

The court also stated that the language in Darling v. Mattoon State 
Bank,’ to the effect that mere signatures of two witnesses will not 
form the basis for a testamentary disposition, was dictum which 
concerned itself with the law of gifts rather than wills. 

In Estate of Beyschlag,* the court commented that the dictum in 
Templeton v. Butler, to the effect that the instrument in question 
would have been a will if executed with the proper formality, is 
hardly authority upon which to base a holding that any instrument 
is a will. It went on to say that in spite of the apparent basis of the 
Tollefson decision on the dictum just stated: 

. . . the Tollefson Case was correctly decided under the general 

principle that where an instrument evidences a testamentary 

intent and testamentary disposition of property and is executed 
with requisite formalities it constitutes a will although the maker 

did not know he was making a will and did not want to make 

one. 

In the Beyschlag case, the instrument provided that upon the 
testator’s death, any funds in the estate manager’s hands should 
. “become the sole and absolute property of . . . [the estate manager] 
as and for compensation for the services heretofore rendered.’’ The 
manager offered the instrument for probate as a codicil to Beyschlag’s 
will. The court found that it was not intended as a part of the will 
and denied it probate. However, it sustained the writing’s validity 
on a contractual basis. 

* 198 Wis. 538, 224 N.W. 739 (1929). 

7 Estate of Tollefson, 198 Wis. 538, 540, 224 N.W. 739, 740 (1929). 

189 Wis. 117, 207 N.W. 254 (1926). 


* 201 Wis. 613, 231 N.W. 165 (1930). 
10 Estate of Beyschlag, 201 Wis. 613, 618, 231 N.W. 165, 167 (1930). 
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The final result is the Wnuk decision which relied upon and quoted 
the Beyschlag and Tollefson decisions in sustaining an instrument in 
the form of a warranty deed as a valid will. 


Execution Problems 


All undelivered deeds cannot be upheld as wills. If it is to be valid 
as a will, the instrument must be attested in conformity with the 
wills statute. The minimum requirement is that the witnesses sign 
in each other’s presence and in the testator’s presence, knowing it is 
the testator’s instrument but not necessarily knowing it is his will.” 
The testator need not sign the instrument in the presence of the 
witnesses.'* Other jurisdictions vary in their requirements.” 

It is also clear that when an instrument is unambiguous on its 
face and purports to make a present transfer, it cannot operate as a 
will. This is the rule of Clay v. Layton,'* which was adopted by the 
Wisconsin Supreme Court in Dexter v. Witle."* Stated conversely, the 
rule is that the instrument must bear some evidence of testamentary 
intent upon its face. In Templeton v. Butler, the court defined testa- 
mentary intent as “‘. . . one which declares the present will of the 
maker as to disposal of property after his death, without attempting 
to declare or create any rights therein prior to such event.’’ This is 
a well recognized definition’® and has been approved in later Wis- 
consin cases.'7 

If the instrument does present some element of testamentary in- 
tent, the usual view is that it becomes ambiguous and parol evidence 
is admissible to show a transfer at death was intended rather than 
a present transfer.'* The Wisconsin Supreme Court, however, did 





4 Each subscribing witness must sign in the presence of the testator and in 
the presence of each other. Will of Keith, 213 Wis. 167, 250 N.W. 382 (1933). It 
is not necessary that the witnesses to a will should know that the paper is a will. 
Allen v. Griffith, 69 Wis. 529, 35 N.W. 21 (1887). A seal is not necessary to 
validity and its presence will have no effect. Kessler v. Olen, 228 Wis. 662, 280 
N.W. 352, 281 N.W. 691 (1938). 

12 Johnston’s Will, 225 Wis. 140, 273 N.W. 512 (1937). 

13 See 5 Pace, Wiiis §§ 1783 et seg. for various statutory requirements. 

44 134 Mich. 317, 96 N.W. 458 (1903). 

18 138 Wis. 74, 119 N.W. 891 (1909). 

%6 Leaver v. Gauss, 62 Iowa 314, 17 N.W. 522 (1883); Smith v. Holden, 58 Kan. 
535, 50 Pac. 447 (1897); Cover v. Stem, 67 Md. 449, 10 Atl. 231 (1887); Stone v. 
Gerrish, 1 Allen 175 (Mass. 1861); Lautenshlager v. Lautenshlager, 80 Mich. 
285, 45 N.W. 147 (1890); Conrad v. Douglas, 59 Minn. 498, 61 N.W. 673 (1894); 
In re Will of Diez, 50 N.Y. 88 (1872); Fellman v. Landis, 131 Pa. 573, 18 Atl. 
941 (1890). See also Cassopay, Wiius §§ 9, 10, 376 (1893); ScHouLER, WILLS 
§§ 1, 273, 274 (6th ed. 1923). 

17 In re Wnuk’s Will, 256 Wis. 360, 41 N.W.2d 294 (1950); Juneau v. Dethgens, 
200 Wis. 360, 228 N.W. 496 (1930). 

18 Seay v. Huggins, 194 Ala. 496, 70 So. 113 (1915); Oglesby v. Springfield 
Marine Bank, 395 Ill. 37, 69 N.E.2d 269 (1946); Re Dowell, 152 Mich. 194, 115 
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not initially follow this rule in Jones v. Caird'® where they held parol 
evidence inadmissible even though a printed warranty deed con- 
tained an added clause postponing “title and possession” until 
death of the grantor. However, the court has not adhered to this 
decision since, but has considered parol evidence in subsequent 
similar cases.”° 


Evidence Bearing on Character of Instrument 


In determining whether an instrument is a will or a deed, the 
paramount consideration is usually ““What did the maker intend?’’** 
If he intended to pass a present interest and postpone possession and 
enjoyment until death, it will be construed as a deed. However, if it 
appears that no interest was to pass until death, it will be construed 
as a will.?? It is usually held that a presumption of validity operates. 
Thus, the same or similar delaying clauses may be found in a valid 
deed in one case and in a valid will in another. While the inference 
behind this presumption may be questionable, its operation is cer- 
tainly desirable. In effect, it affords the court a wide discretion in 
construing instruments and makes possible more liberal and just 
results. 

In Pass v. Stephens,* the Supreme Court of Arizona reasoned 
that “‘while an instrument in the form of a deed may nevertheless 
be construed as a will, that it is in the form of a deed should receive 
some weight. It must be assumed that the maker had some under- 
standing of the nature of the instrument.”’ While it is given some 





N.W. 972 (1908); Leonard v. Leonard, 145 Mich. 563, 108 N.W. 985 (1906); 
In re Southerland’s Will, 188 N.C. 325, 124 S.E. 632 (1924); ; Phifer v. Mullis, 
167 N.C. 405, 83 S.E. 582 (1914). 

As to admissibility of direct evidence, see Sharp v. Hall, 86 Ala. 110, 5 So. 
497 (1889). Phifer v. Mullis, 167 N.C. 405, 83 S. E. 582 (1914), held instructions 
to draftsman competent when character of instrument was in question. 

9 153 Wis. 384, 141 N.W. 228 (1913). It had previously been held competent 
or cise instrument was ambiguous in Dexter v. Witte, 138 Wis. 74, 119 N.W. 

20 In re Wnuk’s Will, 256 Wis. 360, 41 N.W.2d 294 (1950); Estate of Beysch 
201 Wis. 613, 231 N. W. 165 (1930); Estate of Tollefson, 198 Wis. 538, 224 N. 
739 (1929). 

21 Glockson v. Holmes, 299 Ky. 626, 186 S.W.2d 634 (1945); Willis v. Fiveash, 
297 S.W. 509 (Tex. Civ. o> 1927); In re Fuhrman’s Will, 209 Wis. 218, 244 
N.W. 628 (1932). But see, McCourt v. Peppard, 126 Wis. 326, 105 N.W. 809 
(1905) to the effect that belief of parties as to legal effect at time of execution is 
not necessarily controlling. 

2 Van Orman v. Van Orman, 112 Ind. App. 394, 41 N.E.2d 693 (1942). 

23 Jones v. Caird, 153 Wis. 384, 141 N.W. 228 (1913). 

™ Compare, for example, the clauses in Jones v. Caird, 153 Wis. 384, 141 N.W. 
228 (1913), and Jn re Wnuk’s Will, 256 Wis. 360, 41 N.W. 2d 294 (1950). 


% 22 Ariz. 461, 198 Pac. 712 (1921). 
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weight, it certainly is not of very great importance in Wisconsin* 
and in other jurisdictions”’ if other admissible evidence of intent is 
available. 

Delivery is also considered by the courts. For the same reason 
that delivery of an instrument in the form of a deed containing a 
clause delaying effect until death of the grantor is evidence of an 
intent presently to transfer, lack of delivery of the instrument is 
evidence of an intent to transfer only upon death.”* 

In conclusion, if the instrument in the form of a deed is properly 
executed and contains a delaying clause, it may be probated as a 
will although litigation is likely. If no delaying clause is present, it 
cannot operate as a will; but if recorded, delivery may be sufficient 
to render it a valid deed even though retained by the grantor.?® 


KENNETH SIGL 





STATE LAWS LIMITING PRIVATE OWNER’S RIGHT TO 
CUT TIMBER.* Wisconsin, long a leader in the promotion of for- 
estry conservation laws, has so far refused to carry its leadership 
into the field of forest cutting regulation on private lands. Fourteen 
states already have passed laws which in some measure limit the 
right of the owner to cut timber on his own land. The Forest Service 
and the President have agitated for a federal regulatory law' if the 
important timber states fail to take more positive steps to conserve 
their forests. 

Almost identical bills were introduced into the 1945 and 1947 
Wisconsin legislatures? which would have given the Conservation 
Commission the authority to establish and enforce minimum cut- 
ting practices on private lands. These bills were written by F. G. 
Wilson, superintendent of cooperative forestry of the Conservation 

% Estate of Beyschlag, 201 Wis. 613, 231 N.W. 165 (1930); Estate of Tollefson, 
198 Wis. 538, 224 N.W. 739 (1929). 

27 In re Wawrzyniak’s Estate, 297 Mich. 520, 298 N.W. 118 (1941); Mims v. 
Williams, 192 Miss. 866, 7 So.2d 822 (1942); Ates v. Ates, 189 Miss. 226, 196 
So. 243 (1940). See 57 Am. Jur. 54 (1948), and Note, 41 L. RA. (N.S.) 39 (1912). 

28 In re Wnuk’s Will, 256 Wis. 360, 41 N.W.2d 294 (1950); Arrington v. Brown, 
235 Ala. 196, 178 So. 218 (1938). See also 16 Am. Jur. 544 (1938). 

29 In Jones v. Caird, 153 Wis. 384, 141 N.W. 228 (1913), the court held it 


valid delivery when the grantor retained possession but had recorded the deed 
and informed the grantee of its existence. 


* This note does not include a discussion of any special cutting regulations 
imposed on private owners who sign contracts under such laws as the Wisconsin 
Forest Crop Law. 

1 Forests and National Prosperity (Forest Service, U. 8. Dept. of Agriculture 
Mise. Publication No. 668, 1948), p. 10. j 
? Bill 336S (Wis. 1945); Bill 88S (Wis. 1947). 
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Commission, at the instigation of some of the forest products indus- 
tries. These bills and the various other state laws will serve as the 
basis for determining the law best suited for Wisconsin conditions. 

The two bills state as their first objective, “the prevention of de- 
structive cutting in immature stands.’”’ The Conservation Commission 
is given the authority to make special rules and regulations to carry 
out this objective; such rules and regulations have the effect of law 
once they are published in each of the counties where they are to go 
into effect. These rules may not require the owner to do any con- 
structive work on his land; and he may deviate from the regulations 
by getting state approval for his own “forest management plan.’’ The 
bills exclude from regulation all land not within forest fire protection 
districts, all lands in cities or villages, and all farm land when such 
forest land is forty acres or less and operated by a resident farmer. 
They further exclude all timber cutting except that for commercial 
use and all trees except the immature stock of sixteen species.* For a 
violation the owner, logger, or contractor would be liable for a one 
hundred dollar fine and/or thirty days in jail, and for a second offense 
he would be liable for a fine up to a thousand dollars and/or up to a 
year in jail. 

Various kinds of regulations are now being used to promote forestry 
in New England and the upper Midwest where there are large stands 
of immature timber and in the Pacific Northwest where there are 
extensive stands of virgin timber in danger of destructive cutting. 

One approach has been the pseudo regulatory laws used in Mass- 
achusetts and Vermont. The Vermont law‘ empowers its Board of 
Forestry to investigate private cutting practices and in cases where 
they are “inconsistent with continuous forest growth” to issue rules 
and regulations to the offending parties, which rules are “purely 
advisory in character and not mandatory.’’ The Massachusetts law® 
requires the owner to file a report of his cutting plans with the state 
before he begins to cut. A state forestry expert is empowered to 
check into his plan and, if unsatisfied, draw up his own plan and pre- 
sent it to the owner. However, the owner is not required to follow the 
state plan and in fact is not even required to read it. 

A second type of regulatory law is that used in the Far West by 





’ Jack pine, balsam fir, white spruce, black spruce, tamarack, white cedar, 
hard maple, yellow birch, basswood, soft elm, rock elm, red oak, white ash, 
hemlock, white pine, and Norway pine. 

‘Vr. Stat. Rev. §§ 7037-7041 (1947). 

5 Mass. Ann. Laws c. 182, §§ 40-44 (1949). 
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Oregon,® Idaho,’? Washington® and California.* The Washington law 
requires that any owner of a “merchantable stand of timber’’ (3000 
board feet salable timber per acre) must obtain a written permit 
from the state forester before he may log any timber. To get such a 
permit the owner must submit a map giving the area to be logged, 
legal description, and acreage. On the permit are the provisions of the 
law and a statement that the owner is willing to abide by them. The 
owner must sign all permits and return them to the state before he 
may begin cutting. The owner must agree to leave an adequate supply 
of young and seed trees on every acre, determined by law to be a 
minimum of three hundred, although the requirement differs slightly 
in different parts of the state. If the district forester finds that the 
conditions of the permit are being broken, he may order work to be 
halted and the owner to post a bond, not to exceed eight dollars per 
acre, to insure that such land is artificially restocked. If the owner 
fails to restock, the forester can then take the bond money and re- 
stock the land himself. He also has the power to prevent any new 
cutting operations by that owner. If necessary, the forester can get 
a court injunction to insure compliance with the law. 

Minnesota has a regulatory law’® somewhat similar to the Wis- 
consin bills already outlined. It rigidifies its regulations by writing 
them directly into the law, while giving the Conservation Commission 
a limited power to modify them on an area and not individual basis. 
For instance, the law provides that no jack pine, spruce, balsam, or 
tamarack may be cut unless it is large enough so that two or more 
one hundred inch sticks can be taken from it and unless the diameter 
of the tree beneath the bark is six inches measured sixteen inches 
from the ground. Various other tests are used to determine what is 
an immature tree in other species. The law also provides a permit 
system and requires the owner to post a copy of the permit on the 
land before beginning to cut. The Minnesota law is much more in- 
clusive than the Wisconsin bills, excluding only timber cut for do- 
mestic use and land clearing. 

The Maryland law" is the most ambitious of the state laws. Its 
State Forests and Parks Commission administers the law through 





* Ore. Comp. Laws Ann. §§ 107-1001 to 107-1014 (Supp. 1943); §§ 107-1003 
to 107-1014 (Supp. 1947). 

7 IpaHo Cope Ann. §§ 38-301 to 38-312 (1947). 

8 Was. Rev. Stat. ANN. §§ 5823-10 to 5823-18 (Supp. 1945); §§ 5823-11 to 
5823-17 (Supp. 1947). 
® Cauir. Stat. c. 85 (1945). 
10 Minn. Star. § 88.13, § 90.215 (Henderson 1949). 
11 Mp. Ann. Cope GEN. Laws art. 39A, §§ 52-64 (Supp. 1947). 
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local District Forestry Boards which it appoints. These boards are 
special interest bodies of at least five members including representa- 
tives of each of the major woodworking industries, and the farm wood 
lot owners. They determine in individual cases whether the regula- 
tions of the Commission are being violated (with provisions for appeal 
to the Commission) and also recommend to the Commission special 
regulations for the local areas they represent. The law provides for 
a professional district forester for each local board, who disseminates 
and enforces the regulations, but whose main job is to provide pro- 
fessional assistance and education to the forestry owners. The law 
exempts timber cut for domestic use and makes violation punishable 
by up to a five hundred dollar fine and/or up to six months in jail. 
Wisconsin, in preparing its own law, should take full advantage of 
the best aspects of these other state laws where they can be success- 
fully applied to Wisconsin conditions. From a survey of these laws it 
is submitted that the following points should be carefully considered 
and used in writing any future regulatory law for this state. 
1. A carefully written preamble citing the need for regulation should 
preface this law; and a complete outline of the legislative findings 
should be preserved. There seems little doubt of the constitutionality 
of such a law since the Dezter case’? upholding the Washington law, 
but a preamble would give added weight to its constitutionality, 
because it would disclose on its face the need for regulation. 
2. The Conservation Commission should be given full authority to 
make the regulations and enforce them. Too detailed regulations, if 
written into a law, would deny the Conservation Commission the 
flexibility it needs to meet changing conditions. Local or state-wide 
special interest committees should be advisory only, because they may 
lack the sustained interest, knowledge or impartiality of professional 
foresters. On the other hand, voluntary groups can serve a valuable 
purpose in bringing the special problems of the interests they repre- 
sent to the attention of the Conservation Commission, but the Com- 
mission itself must have the undivided loyalty of the foresters who 
work to enforce the law. The Wisconsin bills are correct on this point. 
3. Owners should be required to obtain a permit before they begin 
operations. The present Wisconsin bills do not contain this require- 
ment. Oregon originally wrote its law without the permit requirement 
but soon amended it. Nearly all state laws previously mentioned 
in this article now have the permit system. A permit requirement 





as: _ v. Dexter, 32 Wash.2d 551, 202 P.2d 906 (1949), aff'd, 338 U.S. 863 
949). 
#8 Ore. Laws 1947, c. 294, § 2. 
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provides an easy method of checking compliance with the law; 
namely, did the owner’s plan follow the law and did the owner follow 
his plan? It also makes prosecution easier because the owner who logs 
without a permit is immediately a violator without the necessity of 
proving a destructive cutting. Furthermore, requiring a signed permit 
from the owner gives that owner a better knowledge of exactly what 
is expected of him and probably a greater respect for the law when he 
signs his name pledging himself to certain prescribed forestry prac- 
tices. 
4. Penalties should be strict enough to force compliance and should 
be increased for a second violation. Some provision for injunction 
should be included. The Wisconsin bills are adequate on this point. 
Washington has penalties so low that many lumber companies clear- 
cut the land, pay the penalty, and let the state reforest for them. 
This puts an undue burden on the state, allows the violators to 
escape their duty, and defeats sustained yield practices. 
5. Forest land covered by the law should include all important species 
of timber within forest protection districts excluding timber for do- 
mestic use and land clearing for agriculture where zoning permits. 
The farmer or other owner of a small forest should be included under 
the law since he is the one whose cutting practices are most in need 
of improvement. 
6. A professional forester should be located in every wooded county 
or other suitable area. Part of his job should be the enforcement of 
these regulatory laws but his primary responsibility should be to work 
with land owners in developing sound forestry plans and aiding them 
to get government assistance where it is available. Regulation only 
prevents the worst forestry cutting practices and often creates re- 
sentment while so doing; an expansion of our present intelligently 
supervised program of aid and education to complement regulation 
is badly needed, especially to assist the small owners. 
7. A forest products tax on all timber cut for commercial use should 
be assessed to help pay the cost of this program. Since the whole state 
will benefit from the program, part of the cost should also be met 
from the state general fund. Other states use this type of tax to raise 
revenue for reforestation. Oregon and Virginia,“ for instance, have a 
tax on forest products varying from five to ten cents per thousand 
board feet to provide funds for special reforestation programs. 
Frank L. Brxsy 





4 Ore. Comp. Laws Ann. §§ 110-2301 to 110-2313 (Supp. 1947); Va. Copz 
Ann. § 58:838.5 (1950). 
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